





ADMIRALTY. 

The act of Congress approved March 2, 1853, entitled ‘‘ An Act to 
establish the territorial government of Washington ”’ (10 Stat. 172), 
enacts that the district courts of the Territory shall have and exer- 
cise the same jurisdiction in all cases arising under the Constitution 
and laws of the United States as is vested in the circuit and dis- 
trict courts of the United States, and also of all cases arising under 
the laws of the Territory. Held, that the district courts of the 
Territory have jurisdiction in admiralty cases. The ‘* City of Pan- 
ama,’’ 453. 


ADMISSIONS. See Equity, 2. 
ALABAMA. See Constitutional Law, 14. 
AMENDMENT. See Practice, 5, 12, 14, 15. 


APPEAL. See Practice, 21; Supersedeas. 

1. Where bidders, at the public auction for the stalls in the Washington 
Market, filed their bill to enjoin the company from selling them 
upon the expiration of the terms for which they had been leased, 
the value of the right to sell, which the company claimed and the 
court below denied, determines the jurisdiction here. Where, 
therefore, a sale which would have produced more than $2,500 was 
enjoined by the Supreme Court of the District of Columbia, the 
company is entitled to an appeal, under the act of Feb. 25, 1879. 
20 Stat. 320. Market Company v. Hoffman, 112. 

2. An appeal will not be dismissed upon the ground that the decree 
from which it was taken was rendered by consent; but no errors 
will be considered here which were in law waived by such con- 
sent. Pacific Railroad v. Ketchum, 289. 

3. A recital in the decree that it was assented to by the solicitor of one 
of the parties is equivalent to a direct finding that he had authority 
to do what he did, and, so far as the question is one of fact only, is 
binding upon this court on appeal. Jd. 

4, For the purpose of an appeal, this court need not inquire when the 
Circuit Court first obtained jurisdiction of the suit. It is sufficient 
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APPEAL (continued). 


if that court had jurisdiction when the decree appealed from was 
rendered. J. 


ASSETS. See Equity, 2; Executor. 


ASSIGNEE IN BANKRUPTCY. See Mortgage, 4, 5; Practice, 16; 
Wife, Voluntary Settlement upon, 4-6. 


ASSIGNMENT. See Bankruptcy ; Contracts, 2; Non-negotiable Demands. 
Where a debtor, by an agreement with a creditor, sets apart a fixed por- 
tion of a specific fund in the hands, or to come into the hands, of 
another person, whom he directs to pay it to the creditor, the agree- 
ment is, when assented to by such person, an appropriation, bind- 
ing upon the parties and all who, having notice, subsequently claim 
under the debtor an interest in the fund. Ketchum v. St. Louis, 
306. 
ATTACHMENT. See Lis Pendens, 3. 


ATTACHMENT BOND. 

1. The fact that the amount of an attachment bond was fixed by an 
order of a judge makes no difference in Louisiana as to the effect of 
the invalidity of an insufficient bond upon the subsequent proceed- 
ings. Fleitas v. Cockrem, 301. 

2. This court conforms to the ruling of the Supreme Court of Louisiana, 
that the Code of Practice requires an attachment bond to be in *‘a 
sum exceeding by one-half ’’ the claim of the creditor. Jd. 

ATTORNEY. See Contracts, 3; Judicial Sale. 

An attorney employed by both parties to an agreement for the purchase 
of land for the sum of $3,000, upon discovering a defect in the title, 
concealed the fact from one of the parties, and in accordance with a 
secret agreement with the other procured a conveyance by quitclaim 
for the sum of $25 to E., his own brother. Held, that his conduct 
was a gross breach of professional duty, and that E. should be 
decreed on receiving the purchase-money, $25, to convey to the 
injured party the premises with covenant against the title of E. and 
all others claiming under him. Baker v. Humphrey, 494. 


BANKRUPTCY. See Wife, Voluntary Settlement upon, 1, 5, 6. 

1. On the 23d of February, 1875, certain creditors filed their petition in 
the District Court of the United States, praying that A. should be 
declared a bankrupt. On the 9th of March he appeared, and leave 
was given them to amend their petition by adding new causes of 
bankruptcy or otherwise. On the 16th of April, he filed his answer, 
denying that the aggregate of the claims of the petitioners amounted 
to one-third of the debts provable against him. Time was there- 
upon allowed for other creditors to unite with the petitioners, and 
the previous leave to amend the petition was continued. On the 
22d of that month one B. was permitted to unite with the petition- 
ing creditors, and their petition was amended by alleging that A.., 
within six months before the petition was filed, committed, by the 
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BANKRUPTCY (continued). 

non-payment of his commercial paper, an act of bankruptcy. The 
amount of A.’s debts then represented was sufficient, and upon the 
alleged act of bankruptcy set forth in the amended petition A. was 
duly declared a bankrupt. On the 12th of July, 1875, an assign- 
ment was made to C. as assignee, which included all the property 
and effects of every kind in which A. *‘ was interested or entitled 
to have”’ on the 23d of February, 1875. C. filed, July 7, 1877, his 
bill to reach certain securities which had been transferred by A. on 
or about March 20, 1875. Held, 1. That the continuity of the pro- 
ceedings in bankruptcy was unbroken, and that the assignment was 
operative, according to its terms, although the act upon which the 
adjudication was had was first alleged in said amendment to the 
petition. 2. That C.’s suit was not barred by the Statute of Limi- 
tations. Bank y. Sherman, 403. 

2. The bankrupt law does not prohibit an insolvent debtor from dealing 
with or exchanging his property before proceedings in bankruptcy 
are instituted against him, provided there be no purpose to defraud 
or delay his creditors, or to give a preference to any one, and the 
value of his estate is not thereby impaired. Stewart v. Platt, 731. 

BEQUEST. See Charitable Bequests. 
BILL OF EXCEPTIONS. See Exceptions, Bill of. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. See National 
Banks. 

1. The defences of the maker of a promissory note can be cut off only by 
the payee’s indorsement of it before maturity. Trust Company v. 
National Bank, 63. 

2. A guaranty written upon it by the payee is not such an indorsement. 
Id. 

BILLS OF LADING. See Lading, Bills of. 

BOND, ACTION ON. See Evidence, 3. 

BONDS. See Attachment Bond; Lien, 2, 3, 9,10; Municipal Bonds. 

BURDEN OF PROOF. See Fire, Destruction of Buildings to prevent 
Spread of. 

CANAL AND DITCH OWNERS. 

A., a water and mining company, constructed in 1853, over public land 
in California, a canal, and its right, which it has ever since exer- 
cised, to use the water for mining, agricultural, and other purposes, 
has been uniformly recognized by the local customs, laws, and the 
decisions of the courts of that State. B. is now the owner of lands 
through which the canal runs. He acquired title to one portion of 
them by a pre-emption settlement made after the passage of the act 
of July 26, 1866 (14 Stat. 251), and to another portion under the 
grant made to the Central Pacific Railroad Company, by the 
amended Pacific Railroad Act of July 2, 1864 (13 Stat. 356). In 
his suit against A., B. seeks the recovery of damages, and also prays 








854 


INDEX. 


CANAL AND DITCH OWNERS (continued). 


that the canal may be declared a nuisance, and as such abated. 
Held, 1. That B.’s title under the pre-emption laws is subject to A.’s 
right of way under said act of 1866. 2. That said act expressly 
confirmed to the owners of such canals a pre-existing right, which 
the government had by its policy theretofore recognized. A. had, 
therefore, within the meaning of said act of 1864, a ‘* lawful claim ”’ 
to the continued use of the water, which was not defeated or impaired 
by the grant of the lands to said railroad company. Broder v. Water 
Company, 274. 


CAPITAL STOCK, SUBSCRIPTIONS TO. See Municipal Bonds, 1, 


13-15. 


CAPTURE. See Prize. 


CASHIER, ACTS OF. 
The Freedman’s Savings and Trust Company, chartered by an act of 


Congress approved March 3, 1865 (13 Stat. 510), being, during a 
financial crisis, pressed for means, its agent, with the knowledge and 
consent of its trustees, borrowed of A. moneys which were applied 
to its use. A note therefor was signed by the actuary of the institu- 
tion, who subsequently transferred to A., in satisfaction thereof, 
certain securities belonging to the company. That officer was held 
out to the public as competent to make such an exchange, and there 
was no departure in this instance from the established usage. No 
fraud was committed, and the transaction was advantageous to the 
institution. On the failure of the company, the commissioners 
appointed to wind up its affairs filed their bill, praying that A. be 
decreed to deliver to them said securities. Held, that the commis- 
sioners are not entitled to relief. Creswell v. Lanahan, 347. 


CAUSES, REMOVAL OF. See Jurisdiction, 1, 2, 5; Practice, 5. 
1. A party is not entitled to the removal of a suit from a State court into 


the Circuit Court on account of prejudice or local influence, unless 
the adverse party is a citizen of the State in which the suit was 
brought. Bible Society v. Grove, 610. 


2. A suit tried in a State court April 14, 1875, was, on the disagreement 


of the jury, continued at that term and the following one. Held 
that a petition for its removal filed thereafter should not be granted 
Id. 


8. The proceedings had in a cause are not vacated by its removal from a 


State court to the Circuit Court. Duncan v. Gegan, 810. 


4. Where the relative priority of certain mortgages had been determined 


on appeal by the Supreme Court of the State, and on the return 
of the mandate to the court of original jurisdiction, the fund derived 
from the judicial sale of the property covered by them was dis- 
tributed pursuant to the judgment, — Held, that the Circuit Court, 
the cause having been thereto removed, properly ruled that the 
parties, as to the rights litigated and disposed of, were concluded by 
the judgment. Jd. 
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CAUSES, SUBMISSION OF. See Practice. 


CHARITABLE BEQUEST. 

1. In Virginia, since her repeal of the statute of 48d Elizabeth, c. 4, 
charitable bequests stand upon the same footing as other bequests, 
and her courts of chancery have no jurisdiction to uphold a charity 
where the objects are indefinite and uncertain. Such being the 
settled doctrine of her court of last resort, this court accepts and 
enforces it in passing upon an attempted testamentary disposition of 
property which is claimed under the law of the State to be a valid 
gift for charitable uses. Kain v. Gibboney, 362. 

2. A., who resided and died in Virginia, by her last will and testament, 
bearing date Dec. 9, 1854, and admitted to probate in 15861, be- 
queathed her property and money to B., ‘‘ Roman Catholic bishop of 
Wheeling, Virginia, or his successor in said dignity, who is hereby 
constituted a trustee for the benefit of the community ’’ (an unin- 
corporated association previously described as a religious community 
attached to the Roman Catholic Church), the same ‘“ to be expended 
by the said trustee for the use and benefit of said community.”’ 
Held, 1. That the bequest, conceding it to be for charitable uses, is 
invalid. 2. That the legislation of Virginia touching devises or 
bequests for the establishment or endowment of unincorporated 
schools or validating conveyances for the use and benefit of any re- 
ligious society, does not apply to this bequest. Jd. 


CHARTER. See Constitutional Law, 10-12; Contracts, 9-11; Corporations, 


1, 3; Railroads. 


CHARTER-PARTY. 

1. A., the owner of certain barges, executed charter-parties of them to 
the United States for a stipulated sum per month so long as they 
should be retained in the service. After they had been for some 
time used, he was informed by the Quartermaster-General that he 
must execute a new charter-party specifying a reduced compensation. 
A. declined to comply, and made a demand for them, which was 
refused. On learning the intention of that officer to retain posses- 
sion of them and withhold all compensation, A. executed the 
required charter-party, stating at the time that he did so under pro- 
test and by reason of the pressure of financial necessity. He there- 
after, from time to time, received, without protest or objection, 
payment according to the diminished rate, and then brought suit 
against the United States for the difference between it and the 
original rate, upon the ground that the last charter-party was 
executed under such circumstances as amounted in law to duress. 
Held, that A. is not entitled to recover. Silliman v. United States, 
465. 

2. A charter-party for the voyage of a vessel from New Orleans to certain 
designated ports contains a recital that said vessel is ‘* now lying in 
the harbor of New Orleans,’’ while in point of fact she was then at 
sea. In an action by the master of the vessel upon the charter- 
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CHARTER-PARTY (continued). 
party, the jury was instructed that if the defendants knew at the 
time of executing it that the vessel was at sea, the words * now 
lying in the harbor ”’ being merely a representation, should be re- 
garded as of no significance. Held, that there was no error in thie 
instruction. Lovell v. Davis, 541. 

3. The charter-party fixed no definite time for the vessel to be at New 
Orleans ready to receive her cargo. Held, that if the master used 
reasonable diligence in bringing her to that port, the defendants 
were bound by the contract. Jd. 


CHATTEL MORTGAGE. See Mortgage, 3, 4. 
CIRCULATING MEDIUM. See Tazation. 


CLAIMS AGAINST THE UNITED STATES. See Contracts, 3; 
Court of Claims. 

1. A party claiming a credit, which by reason of his laches was not pre- 
sented to the accounting officers of the treasury, and disallowed in 
whole or in part by them, cannot set it up in an action brought by 
the United States against him for the recovery of a debt. Railroad 
Company v. United States, 543. 

2. Where, by the terms of a decree rendered in its favor against a rail- 
way company, the United States was entitled to an execution 
thereon for a certain sum of money, and B., another company, the 
successor of A. and representative of its interests and assets, by 
petition prayed that an alleged indebtedness of the United States to 
B., contracted since the rendition of the decree, be applied in pay- 
ment of that sum, — Held, that inasmuch as the claim of B. does 
not arise out of the decree, and the United States is not liable to 
suit thereon, except in the Court of Claims, B. is not entitled to the 
relief prayed for. Railway Company v. United States, 639. 


COLLATERAL SECURITY. See Contracts, 2. 
COLLECTOR OF CUSTOMS. See Customs, Collector of. 
COMITY. See Corporations. 

COMMERCE. See Trade, 1. 

COMMERCIAL TERMS. See Customs Duties, 3-5. 


COMMISSIONER OF CUSTOMS, MONEYS PAID INTO THE 
TREASURY PURSUANT TO ORDERS OF. See Customs, 
Collector of. 


COMMISSIONER OF PATENTS, DECISIONS OF. See Letters- 
patent, 6. 


CONDITION PRECEDENT. See Internal Revenue, Collector of, 2 ; 
Municipal Bonds, 13, 14. 


CONGRESS. See Constitutional Law, 6; Court of Claims, 3. 
CONNECTICUT. See Corporations, Individual Liability of Officers thereof. 
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CONSENT DECREE. See Appeal, 3; Practice, 7. 


CONSTITUTIONAL LAW. See Contracts, 9-11; Illinois; Municipal 


1. 


2. 


3. 


cs 


5. 


for) 


ae | 


Bonds, 16, 17; Taxation, 5; Territory, Organization of a. 

Sect. 3413 of the Revised Statutes, which enacts that * every national 
banking association, State bank, or banker, or association, shall pay 
a tax of ten per centum on the amount of notes of any town, city, or 
municipal corporation, paid out by them,’’ is not unconstitutional. 
National Bank v. United States, 1. 

The provision in the first section of the Fourteenth Amendment to the 
Constitution of the United States, which prohibits a State from 
denying to any person the equal protection of the laws, contemplates 
the protection of persons, and classes of persons, against unjust dis- 
criminations by a State; it does not relate to territorial or munici- 
pal arrangements made for different portions of a State. Missouri 
v. Lewis, 22. 

A State is not therefore prohibited from prescribing the jurisdiction 
of its several courts, either as to their territorial limits, or the sub- 
ject-matter, amount, or finality of their respective judgments or 
decrees. Jd. 

Each State has full power to make for municipal purposes political 
subdivisions of its territory, and regulate their local government, 
including the constitution of courts, and the extent of their jurisdic- 
tion. Jd. 

A State may establish one system of law in one portion of its terri- 
tory, and another system in another, provided always that it neither 
encroaches upon the proper jurisdiction of the United States, nor 
abridges the privileges and immunities of citizens of the United 
States, nor deprives any person of his rights without due process of 
law, nor denies to any person within its jurisdiction the equal pro- 
tection of the laws in the same district. Jd. 

Subject to the limitations expressly or by implication imposed by the 
Constitution, Congress has full and complete authority over a Terri- 
tory, and may directly legislate for the government thereof. It may 
declare a valid enactment of the territorial legislature void or a void 
enactment valid, although it reserved in the organic act no such 
power. National Bank v. County of Yankton, 129. 

The Constitution of Tennessee, in force in 1838, declares that ‘‘ suits 
may be brought against the State in such manner and in such courts 
as the legislature may by law direct.’’ The statute of 1855 provid- 
ing that actions might be instituted against the State under the 
same rules and regulations that govern those between private citi- 
zens, but conferring no power on the courts to execute their judg- 
ment, was repealed in 1865. No other law was enacted prescribing 
the manner or the courts in which the State could be sued. In a 
suit subsequently brought by the State in 1872 against the Bank of 
Tennessee and certain of its creditors, A., who was admitted a 
defendant, filed a cross-bill, setting up that while the first statute 
was in force the bank became indebted to him, and praying that 
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CONSTITUTIONAL LAW (continued). 


under the indemnity clause of its charter a decree be rendered 
against the State for the amount of the debt. The cross-bill was 
dismissed solely upon the ground that the State could not be sued in 
her own courts. Held, that the repealing statute of 1865 did not im- 
pair the obligation of a contract, within the meaning of the contract 
clause of the Constitution of the United States. Railroad Company 
v. Tennessee, 337. 


8. As applicable to the government or any of its officers, the maxim that 


the king can do no wrong has no place in our system of constitu- 
tional law. Langford v. United States, 341. 


9. The construction by the Supreme Court of Georgia of a statute of 


the State under which a court made an exclusive grant of the 
franchise of establishing and maintaining a toll-bridge within 
certain limits, upon conditions which the grantee performed, is not 
conclusive here upon the question whether a subsequent conflict- 
ing grant impairs the obligation of a contract. Wright v. Nagle, 
791. 


10. In 1867, the legislature of Mississippi granted a charter to a lottery 


company for twenty-five years in consideration of a stipulated sum in 
cash, an annual payment of a further sum, and a percentage of 
receipts from the sale of tickets. A provision of the Constitution 
adopted in 1868 declares that ‘‘ the legislature shall never authorize 
any lottery, nor shall the sale of lottery-tickets be allowed, nor shall 
any lottery heretofore authorized be permitted to be drawn, or tickets 
therein to be sold.” Held, 1. That this provision is not in conflict 
with sect. 10, art. 1. of the Constitution of the United States, which 
prohibits a State from ‘‘ passing a law impairing the obligation of 
contracts.’’ 2. That such a charter is in legal effect nothing more 
than a license to enjoy the privilege conferred for the time, and on 
the terms specified, subject to future legislative or constitutional 
control or withdrawal. Stone v. Mississippi, 814. 


11. Trustees of Dartmouth College v. Woodward (4 Wheat. 518) commented 


upon and explained. Jd. 


12. The legislature cannot, by chartering a lottery company, defeat the 


will of the people of the State authoritatively expressed, in relation 
to the continuance of such business in their midst. Jd. 


13. Railroad Company v. Tennessee (supra, p. 337) cited and approved. 


Railroad Company v. Alabama, 832. 


14. Where the statute of Alabama subjecting her to suit in her courts was 


in force at the time when a contract with her was made and a suit 
thereon brought, but their functions were essentially those of a board 
of audit, and the plaintiff had no means of enforcing the payment of 
a judgment or a decree in his favor, — Held, that the repeal of the 
statute deprives the court of jurisdiction to proceed, and is not in 
violation of the contract clause of the Constitution of the United 
States. Jd. 


CONSTRUCTIVE NOTICE. See Municipal Bonds, 2. 
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CONTRACTS. See Constitutional Law, 7, 10, 14; Court of Claims, 2, 3; 
Guaranty ; Married Woman, Separate Estate of, 1, 2; Principal 
and Agent, 2; Private Property taken for Publie Use ; Specific Per- 
Sormance ; Statutes, Construction of, 2: Trade. 

1. A., B., & Co., a firm engaged in selling live-stock on commission, 
authorized a bank to cash drafts drawn on the firm by C., their 
agent, who forwarded live-stock to them. Some controversy arising, 
A., B., & Co. wrote to the bank as follows: — 


“Jan. 15, 1876. 
“Hereafter we will pay drafts only on actual consignments. We can- 
not advance money a week in advance of shipment. The stock must be 
in transit so as to, meet dr’ft same day or the day after presented to us. 
This letter will cancel all previous arrangement of letters of credit in 
reference to C.” 


The cashier of the bank replied as follows: — 
“ Jan. 17, 1876. 
“Your favor of the 15th received. I note what you say. We have 
never knowingly advanced any money to C. on stock to come in. Have 
always supposed it was in transit. After this we shall require ship’g bill.” 


There was no further communication on this subject between the 
parties. Two clerks of A., B., & Co. who were aware of this cor- 
respondence became partners without the knowledge of the bank, 
and the business was thereafter carried on in the same name. C. 
continued to draw on the firm as before, and the bank, without 
requiring bills of lading, to cash the drafts, all of which were ac- 
cepted and paid by the firm. The bank acted in good faith. C. 
absconded with the proceeds of two drafts, and the firm brought 
this action against the bank to recover the amount. Held, 1. That 
the letters constitute no contract, and the bank is not responsible to 
the firm for cashing the drafts without bills of lading attached. 
2. That if, however, a contract did arise from the cashier’s unan- 
swered letter of Jan. 17, 1876, it was with the then existing firm, 
and ceased on the subsequent change thereof by the admission of 
new members, without the knowledge or the consent of the bank. 
National Bank vy. Hall, 43. 

2. March 1, 1876, A., by way of collateral security for his notes of even 
date, payable four months thereafter, made an instrument in writing 
assigning to B., the payee of them, a judgment against C., and 
authorizing him to sell it, in case they should not be paid at matu- 
rity, and apply the proceeds to the payment of them. C., at said 
date, had sufficient personal property to satisfy the judgment. Ex- 
ecution was issued June 19, but that property had been previously 
exhausted by the levy of other executions. In a suit by B. against 
A. on the notes, — Held, 1. That B. was not bound by the terms of 
the assignment to take steps for the collection of the judgment 
before the maturity of the notes. 2. That, in the absence of acci- 
dent, mistake, or fraud, evidence was not admissible to show his 
parol agreement, made contemporaneously with the assignment and 
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CONTRACTS (continued). 


as part of the transaction, to issue execution and collect the judg- 
ment whenever the money could be made thereon. Bast v. Bank, 935. 


. A contract is contrary to public policy, and void, whereby, in consid- 


eration of A.’s procuring B.’s appointment as special counsel in 
certain causes against the United States, and aiding him in manag- 
ing the defence of them, B. agrees that he will pay A. one-half ot 
the fee which he may receive from the government. Meguire v. 
Corwine, 108. 


. A gas company which contracted, for a valuable consideration, to 


furnish a city with gas ‘* free of charge,’’ paid thereon the tax im- 
posed by sect. 94 of the Internal Revenue Act of June 30, 1864 (15 
Stat. 264), as amended by the act of July 18, 1866. 14 id. 125. 
Held, that the city is not liable to the company for the amount so 
paid. Gas Company v. Pittsburgh, 219. 

Where a corporation, organized pursuant to the provisions of a stat- 
ute, but before its articles of association were filed with the county 
clerk, entered into a contract for certain machinery to enable it to 
carry on its business, — Held, that its subsequent recognition of the 
validity of the contract was binding upon it, although the statute 
declares that a corporation so organized shall not commence business 
before such articles are so filed. Whitney v. Wyman, 392. 

The act of the General Assembly of South Carolina, passed June 9, 
1877, entitled ‘* An Act to provide the mode of proving bills of the 
bank of the State tendered for taxes, and the rules of evidence ap- 
plicable thereto,’’ created no new contract between the State and 
the tax-payer or bill-holder, but merely provided a new remedy which 
formed no part of the contract created by the charter of the bank. 
South Carolina v. Gaillard, 433. 


. After that act was repealed, a party could not institute a proceeding 


to avail himself of the remedy which it furnished, and all suits then 
pending thereunder terminated, there being no saving clause as to 
them. Jd. 

The terms of a contract under seal may be varied by a subsequent 
parol agreement. Canal Company v. Ray, 522. 

A company incorporated by a statute of Pennsylvania approved April 
8, 1864, was authorized to construct a railway on certain streets of 
Philadelphia, subject to the ordinances of the city regulating the 
running of passenger railway cars. The charter requires, among 
other things, that the ‘* company shall also pay such license for each 
car run by said company as is now paid by other passenger railway 
companies’? in said city. That license was $30 for each car. An 
ordinance passed in 1867 increased the license charge to $50, and in 
1868, by a general statute, the legislature provided that the passen- 
ger railway corporations of Philadelphia should pay annually to the 
city $50, as required by their charters, for each car intended to run 
on their roads during the year, and that the city should have no 
power to regulate such corporations unless authorized by the laws 
of the State expressly in terms relating to those corporations. The 
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CONTRACTS (continue). 
company paid the increased charge until 1875. On its refusing to 
pay it thereafter this suit was brought. Held, that the charter did 
not amount to a contract that the company should never be required 
to pay a license fee greater than that required of such companies at 
the date when the company was incorporated. Railway Company 
v. Philadelphia, 528. 

10. In their widest sense, the words employed in the charter mean that 
the company should not then be required by the city to pay any 
greater charge as license than that paid by other companies possess- 
ing the same privilege. Quere, without further legislation, could a 
greater sum have been exacted from the company? Jd. 

11. Sembie, that even if the charter were sufficient to import a contract, 
the legislature, under the constitutional provision then in force 
touching the alteration, revocation, or annulment of any charter in 
such manner that no injustice be done to the corporators, had ample 
power to pass the act raising the license fee from thirty to fifty 
dollars. Jd. 

COPYRIGHT. 

1. A claim to the exclusive property in a peculiar system of book-keep- 
ing cannot, under the law of copyright, be maintained by the author 
of a treatise in which that system is exhibited and explained. Baker 
v. Selden, 99. 

2. The difference between a copyright and letters-patent stated and 
illustrated. Jd. 


CORPORATIONS. See Contracts, 5; Stockholders, Individual Liability 
of, 1. 

. The powers of a corporation organized under a legislative charter 
are only such as the statute confers; and the enumeration of them 
implies the exclusion of all others. Thomas v. Railroad Com- 
pany, 71. 

. While a corporation must dwell in the State which created it, its 
existence may be elsewhere acknowledged and recognized. Its resi- 
dence creates no insuperable objection to its power of contracting 
in another State. Christian Union v. Yount, 352. 

3. In harmony with the general law of comity among the States com- 
posing the Union, the presumption is to be indulged that a corpo- 
ration, if not forbidden by its charter, may exercise the powers 
thereby granted within other States, including the power of acquir- 
ing lands, unless prohibited therefrom, either in their direct enact- 
ments or by their public policy, to be deduced from the general 
course of legislation or the settled adjudications of their highest 
courts. Id. 

. This court cannot presume that it is now, or was in 1870, against 
the public policy of Illinois that one of her citizens owning real 


— 


to 


oe 


estate there situate should convey it to a benevolent or mission- 
ary corporation of another State of the Union, for the purpose of 
enabling it to carry out the objects of its creation, since she 
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CORPORATIONS (continued). 
permitted her own corporations, organized for like purposes, to 
take such real estate by purchase, gift, devise, or in any other 
manner. Jd. 

. Where land in Ilinois was conveyed to a New York corporation, the 
children and heirs-at-law of the grantor, who file their bill to set 
aside the conveyance upon the ground that it was against the public 
policy of Illinois, cannot raise the question that the grantee acquired 
a larger quantity of lands than its charter allowed. Jd. 

6. Carroll v. The City of East St. Louis (67 Til. 5€8) and Starkweather 

v. American Bible Society (72 id. 50) distinguished. Jd. 

7. A corporation of New York having authority to mortgage its property 
for the purpose of carrying on its business is not prohibited by the 
laws of that State from executing such a mortgage to secure the 
payment of money to be thereafter advanced. Jones v. Guaranty 
and Indemnity Company, 622. 


CORPORATIONS, INDIVIDUAL LIABILITY OF OFFICERS 
THEREOF. 

A statute of Connecticut enacts that the president and secretary of each 
corporation organized thereunder shall annually make a certificate 
showing the condition of the affairs of the corporation, as nearly as 
the same can be ascertained, on the first day of January or July 
next preceding the time of making such certificate, setting forth the 
amount of capital actually paid in, the cash value of its credits, the 
amount of its debts, the name and number of shares of each stock- 
holder, and deposit it, on or before the fifteenth day of February or 
August, with the town clerk of the town in which the corporation 
transacts its business. It also provides that if such president or 
secretary shall intentionally neglect or refuse to comply with said 
provisions, and to perform the duty required of them respectively, 
the persons so neglecting or refusing shall be jointly and severally 
liable to an action founded on the statute for all debts of such cor- 
poration contracted during the period of such neglect or refusal. In 
an action by a creditor of such corporation against its president, — 
Held, 1. That the statute is penal, and must be strictly construed. 
2. That the defendant is not liable, if the debt was contracted by 
the corporation before, although it may remain unpaid during, the 
period when he neglected or refused to comply with the require- 
ments of the statute. Steam-Engine Company v. Hubbard, 188. 


COURT AND JURY. See Practice, 2, 20. 


or 


COURT OF CLAIMS. See Claims against the United States, 2. 

1. Quere, where lands which are confessedly private property are by the 
express authority of the government taken for public use, can the 
just compensation therefor which is guaranteed by the Constitution 
be recovered under existing laws in the Court of Claims? Langford 
v. United States, 341. 

2. That court has jurisdiction only in cases ex contractu, and an implied 
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COURT OF CLAIMS (continued). 
contract to pay does not arise where the officer of the government, 
asserting its ownership, commits a tort by taking forcible possession 
of the lands of an individual for public use. Jd. 

8. The provision restricting that jurisdiction to contracts express or im- 
plied refers to the well-understood distinction between matters ex 
contractu and those ex delicto, and is founded on the principle, that 
while Congress is willing to subject the government to suits on con- 
tracts, which can be valid only when made by some one thereunto 
vested with authority, or when under such authority something is 
by him done which raises an implied contract, that body did not 
intend to make the government liable to suit for the wrongful and 
unauthorized acts which are committed by its officers, under a mis- 
taken zeal for the public good. Jd. 


COVENANTS. See Lien, 6-8. 


CREDITOR. See Bankruptcy; Equity, 2-4; Mortgage, 3, 5; Wife, Vol- 
untary Settlement upon, 1, 6. 


CUSTOMS, COLLECTOR OF. 

1. The act of Feb. 26, 1867 (14 Stat. 410), abolishing a former collection 
district in Maryland, and forming from a portion thereof a new dis- 
trict, provides that the collector ‘‘ shall receive an annual salary of 
$1,200.’’ A. held the office of collector from April 19, 1867, until 
April 1, 1875. On July 18, 1867, the Commissioner of Customs 
required him, in writing, to account for all fees received by him as 
such. He accordingly thereafter paid them into the treasury. Held, 
1. That in addition to his salary A. was entitled to the fees and 
emoluments allowed to such officers by pre-existing legislation. 2. 
That having paid them into the treasury pursuant to a peremptory 
order of his superior officer he was not thereby precluded from re- 
covering them in a suit against the United States. United States v. 
Lawson, 164. 

2. The ruling in United States v. Lawson (supra, p. 164), that a collector 
of customs, who, pursuant to the peremptory order of the Commis- 
sioner of Customs, pays into the treasury moneys to which he is 
lawfully entitled as a part of the fees and emoluments of his office, 
is not precluded from recovering them in a suit against the United 
States, reaffirmed and applied to this case. United States v. Elis- 
worth, 170. 


CUSTOMS DUTIES. 

1. Between Aug. 28 and Oct. 18, 1874, A. imported into the port of 
New York certain articles known as “ tin in plates,”’ ‘‘ terne plates,”* 
and ‘‘ tagger’s tin,’? upon which the collector imposed a duty of 
fifteen per cent ad valorem. Held, that, under sects. 2503 and 2504 
of the Revised Statutes, said articles were dutiable at only ninety 
per cent of that rate. Arthur v. Dodge, 34. 

2. Davies v. Arthur (96 U. S. 148) and United States v. Bowen (100 id. 
508) cited and approved. Id. 
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CUSTOMS DUTIES (continued). 
3. In 1862 and 1863, A. imported into the port of Boston certain goods 


upon which the collector imposed, and A. under protest paid, a duty 
of thirty per cent ad valorem under the mixed-material clause of the 
act of March 2, 1861 (12 Stat. 192), and of two cents per square 
yard under the ninth section of the act of July 14, 1862. Id. 553. 
A., claiming that under the act of 1862 the goods were subject only 
to an ad valorem duty of thirty per cent, brought suit to recover the 
difference. It appeared in evidence that the goods were known in 
trade and were bought and sold as poil de chevres. reps, plaids, 
lustres, Saxony dress-goods; that they were always woven in colors, 
the yarns being dyed or colored before weaving; that they never 
existed in the gray or uncolored condition, but were made as delaines 
are made, with a cotton warp and a worsted weft, the difference 
between them and delaines being that the latter are a fabric of all- 
wool, or cotton warp and worsted weft, made of yarns not dyed, the 
cloth being printed or dyed in the piece; that as early as 1857 both 
the all-wool delaines and those with cotton warp and wool or worsted 
filling were known in trade by names changing from time to time, 
to suit the fancy of importers and purchasers. It also appeared that 
in several other particulars A.’s goods differed from delaines. The 
court charged the jury that, in addition to the duty of thirty per 
cent ad valorem imposed by the act of 1861, the act of 1862 * im- 
posed a specific duty on all delaines, whether colored or uncolored, 
and all goods of similar description to delaines, whether colored or 
uncolored, if such delaines or goods of similar description do not 
exceed in value forty cents a square yard,’’ and that it was for them 
to determine whether A.’s goods were ‘similar in description to 
these delaines, whether they are colored or uncolored.’’ Held, that 
the instruction was proper. Greenleaf v. Goodrich, 278. 


4. The changes of classification and phraseology made in the act of 1862 


show an intention to take out of the mixed-material clause of the 
act of 1861 (which was limited to manufactures not otherwise pro- 
vided for) some descriptions of goods which the act placed there, 
and, by transferring them to another class, subject them to the ad- 
ditional duty prescribed for that class. Jd. 


5. The phrase ‘‘ of similar description ’’ is not a commercial term, and 


the tariff acts do not contemplate that goods classed under it shall 
be in all respects the same. Jd. 


6. Opium, the product of Persia, imported to the United States from a 


country west of the Cape of Good Hope, is subject to the additional 
duty of ten per cent ad valorem imposed by the third section of the 
act of June 6, 1872. 17 Stat. 232; Rev. Stat., sect. 2501. Powers 
v. Comly, 789. 


DECREE. See Appeal, 3; Equity, 2, 4; Lien, 12; Practice, 22; Res 


Judicata, 3, 4. 


DEED. See Estoppel, 1. 
DEED OF TRUST. See Married Woman, Separate Estate of, 4. 
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DEED, REFORMATION OF. 

1. Where, as in this case, the evidence exhiLited in the record shows 
that the purchase of land was made upon certain trusts which 
through mistake the trustee failed to have properly declared in the 
deed, the cestui que trust is entitled to a decree directing the deed to 
be reformed. Walden v. Skinner, 577. 

2. The jurisdiction of the Circuit Court is not defeated by the fact that 
with the principal defendant are joined, as nominal parties, the 
executors of a deceased trustee, citizens of the same State as the 
complainant, to perform the ministerial act of conveying title, 
in case the power to do so is vested in them by the laws of the 
State. Id. 


DEMURRER. See Pleading. 


DES MOINES RIVER GRANT. See Tazation, 6, 7. 

1. It has been settled in this court that the title of the Des Moines Navi- 
gation and Railroad Company to the lands donated to the State 
of Iowa for the improvement of the Des Moines River by the act of 
Aug. 8, 1546 (9 Stat. 77), is good against the State, the railroad 
companies claiming under the act of May 15, 1856 (11 id. 9), and, 
after 1855, as against pre-emptors under the act of Sept. 4, 1841. 
5 id. 453. Wolsey v. Chapman, 755. 

2. The order of the Secretary of the Interior of April 6, 1850, directing 
that the lands on the Des Moines River above the Raccoon Fork be 
reserved from sale, was, in contemplation of law, the order of the 
President, and had the same effect as a proclamation mentioned in 
said act of 1841. Being so reserved, they were not subject to selec- 
tion by the State of Iowa, as forming a part of the five hundred 
thousand acres granted to her for internal improvements, which she, 
with the consent of Congress, appropriated to the use of common 
schools. Jd. 

3. The title which the State acquired to the lands above said Raccoon 
Fork by the joint resolution of March 2, 1861 (12 Stat. 251), and 
the act of July 12, 1862 (id. 543), inured to the bona fide purchasers 
from the State under the grant of Aug. 8, 1846, and not to parties 
whose right is derived from her claim to them for school purposes. 
Id. 

4. Those acts give the State and such bona fide purchasers the same 
assurance of title as if the act of 1846 had granted all that succeed- 
ing legislation secured for the river improvement. Jd. 

5. The adjustment made in 1866 by the Department of the Interior and 
a commissioner acting under the authority of the State of Iowa, and 
ratified by an act of Congress, approved March 3, 1871 (16 Stat. 
582), settled the rights of no parties other than the State and the 
United States. Jd. 

6. The contract entered into June 9, 1854, between the State and the 
Des Moines Navigation and Railroad Company, contemplated a 
conveyance of all the river-grant lands not sold by the State on 
Dec. 23, 1853. By a joint resolution passed March 22, 1858, the 
VOL. XI. 58 
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DES MOINES RIVER GRANT (continued). 
State agreed to convey to the company all the lands contained in 
said grant except such as she had sold thereon prior to Dec. 23, 
1853. Held, that the land in controversy having been certified 
as part of the lands granted to Iowa for the improvement of Des 
Moines River, the governor of the State was authorized to convey 
it to said company. Jd. 


DEVASTAVIT. See Executor, 4. 
DEVISE. See Charitable Bequest. 
DISTRICT OF COLUMBIA. See Equity, 2; Lien, 11-13. 


DIVIDED COURT, JUDGMENT OF AFFIRMANCE BY. See 
Practice, 11. ; 

DONATION ACT. See Land Department, Decisions of the Officers thereof, 
G, f. 

1. The act of Congress approved Sept. 27, 1850 (9 Stat. 496), commonly 
known as the Donation Act, granted to each person having the req- 
uisite qualifications the right to settle upon and cultivate a tract 
of public land in Oregon not in any case exceeding in extent one 
section, or six hundred and forty acres, in order that he might, upon 
complying with all the prescribed conditions and making proof 
thereof, be entitled to a patent for such tract. Hall v. Russell, 503. 

. The title to the soil does not vest in the settler before the conditions 

have been fully performed. Quere, does it pass from the United 
States until the requisite final proof of their performance be made? 
Id. 

3. A., an unmarried man, settled, in 1852, upon a half-section of public 
land in Oregon, and, after residing thereon less than a year, died. 
Held, that he had no devisable interest in the land. Jd. 

4. A wife or her heirs get nothing under that act before her husband, or 
some one for him, proves up the claim. Vance v. Burbank, 514. 


DURESS. See Charter-party, 1. 
EJECTMENT. See Equity, 4; Public Lands, 2. 
EQUITABLE LIEN. See Lien, 2, 6-8. 


EQUITY. See Land Department, Decisions of the Officers thereof, 5,7; Lien, 
1; Municipal Bonds, 12; Pleading, 3; Practice, 14, 15; Stock- 
holders, Individual Liability of ; Taxation, 4, 8. 

1. Unless otherwise provided by legislative enactment, a resident tax- 
payer has the right to invoke the interposition of a court of equity 
to prevent an illegal disposition of the moneys of the county, or the 
illegal creation of a debt which he in common with other property- 
holders may otherwise be compelled to pay. Crampton v. Zabriskie, 
601. 

2. A bill filed by A. for himself and other creditors against B., executor 
of C., and the devisees of the latter, alleged that C. was indebted to 
him, that the personal assets were insufficient to pay the debts, and 


to 
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EQUITY (continued). 

that b. was paying some of them in full and leaving others unsatis- 
fied. It prayed for an account of the personal estate, the applica- 
tion thereof to the payment of the debt, and the discovery of the 
real estate whereof C. died seised. The defendants pleaded in bar 
that B. had in his hands assets sufficient to pay A.’s claim and all 
others. ‘To this plea A. filed a replication. The proofs sustained 
the allegations of the bill, but showed those of the plea to be un- 
true. Held, 1. That A. was entitled to a decree as though the bill 
had been confessed or admitted. 2. That as by reason of B.’s ad- 
mission of assets no discovery was required, a decree against him 
rendering him individually liable was proper. 3. That there is 
nothing in the local law of the District of Columbia or in the juris- 
diction of the Supreme Court of said District, sitting as a probate 
court, inconsistent with these rulings. Kennedy v. Creswell, 641. 

3. Whenever a creditor has a trust in his favor, or a lien upon property 
for the debt due him, he may go into equity without exhausting his 
remedy at law. Case v. Beauregard, 688. 

4. Where judgments were rendered against a railway company in Wis- 
consin, and the assignee of the older one, in order to enforce his 
lien, filed his bill against another company, who, under claim of 
right, had obtained possession of the road, — Held, 1. That the 
junior judgment creditor was not a necessary party, although, 
before the bill was filed, he had put on record in the proper office 
the sheriff’s deed conveying the road to him pursuant to a sale 
under an execution sued out upon his judgment. 2. That he 
could not maintain ejectment against the purchasers, under the 
decree directing the sale of the road to satisfy the older judgment. 
Howard vy. Railway Company, 837. 


ESTOPPEL. See Corporations, 5; Customs, Collector of ; Executor, 5; 
Married Woman, Separate Estate of, 4; National Banks; Non- 
negotiable Demands ; Res Judicata., 

1. In order to work an estoppel, the parties to a deed must be sui juris 
competent to make it effectual as a contract. Bank of America v. 
Banks, 240. 

2. A. conveyed premises in 1851 to B., and took from him a mortgage 
for the purchase-money. Both deeds were recorded. B. never 
took possession. A., by an instrument recorded March 19, 1852, 
assigned the mortgage to C., who conveyed the premises with war- 
ranty to D., under whom complainant claims title. B. lived near 
the premises for years, and knew that C. and others were in ad- 
verse possession claiming title, but never claimed or intimated 
that he had himself any title. B. drew the conveyance of C. to 
D., and as a notary public took C.’s acknowledgment thereto, 
and was silent as to any defect in the title. Bb. executed a quit- 
claim deed of the premises in 1872 to a stranger. Held, that the 
facts made a complete case of estoppel in pais, and that nothing 
passed by B.’s deed. Baker v. Humphrey, 494. 
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ESTOPPEL (continued). 
3. In asuit against B. upon his contract guaranteeing the payment of the 


purchase-money of certain land, A. recovered judgment for the first 
instalment. In a subsequent suit for the remaining ones, B. set up 
the same defence as in the first suit, that the contract was induced 
by the fraudulent representations of A. as to the quantity of timber 
on the land, and he moreover alleged that they amounted to a war- 
ranty, upon the breach of which he was entitled to recoup the dam- 
ages sustained. Held, that the judgment, having been rendered on 
the finding of a referee that such representations were not made, is 
conclusive, as to the facts found, in all subsequent controversies be- 
tween the parties to the contract. Lumber Company v. Buchtel, 638. 


EVIDENCE. See Contracts, 2; Mortgage, 2; Practice, 6. 
1. An executor charged himself in the inventory of the estate of the tes- 


tator with a note payable to the latter and secured by mortgage. 
His accounts were settled on that basis. An administrator with 
the will annexed subsequently brought suit to foreclose the mort- 
gage. Held, 1. That the probate record showing the inventory and 
the order for distributing the assets of the testator is not conclusive 
evidence that the note has been paid. 2. That an executor’s settle- 
ment when adjudicated binds only the parties thereto. Butterfield 
v. Smith, 570. 


2. In an action of trespass to try the title to lands in Texas, the plain- 


tiff put in evidence a grant of them to A., as shown by certified 
copies of papers from the general land-office of that State. He then 
offered a deed from A. to B. for other and different lands, and one 
from C. and wife, the latter being the only heir-at-law of A., recit- 
ing that there was a misdescription in A.’s deed, and releasing, 
alienating, and conveying to B. the lands in the declaration men- 
tioned. The acknowledgment of the deed of C. and wife, required 
by the laws of that State to pass the estate of a married woman, was 
not made until after the commencement of the suit. The plaintiff 
also offered a deed to him from the heirs-at-law of B. for all the 
lands belonging to the latter at the time of his decease, or to which 
he was then entitled, but did not propose to show that B. had any 
title to the lands other than that shown by the other deeds. The 
deeds were excluded, and the jury instructed to find for the defend- 
ants. Held, that the action of the court was proper. Hollingsworth 
v. Flint, 591. 


3. The United States brought suit, Oct. 9, 1872, against A. on his bond, 


conditioned that he should account and pay for certain stamps. 
Pleas, non est factum, the non-delivery of the stamps, and perform- 
ance. At the trial in April, 1876, the court, over A.’s objection, 
permitted the plaintiff to put in evidence a copy of the bond and of A.’s 
receipts for the stamps, together with a treasury transcript showing 
a balance due by him of $4,400. To these papers was attached 
a certificate bearing date Oct. 11, 1872, and reciting that it was 


issued pursuant to the act of March 3, 1797. The defendant intro- 
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EVIDENCE (continued). 

duced no evidence, but requested the court to charge the jury that he 
was entitled to have deducted from said $4,400 a commission of ten 
per cent ‘‘ on the same as allowed by the act of Congress of June 30, 
1864, amended in 1870, and incorporated in the Revised Statutes 
under section 3425.’? The court refused so to charge. Held, 1. 
That the papers were competent evidence. 2. That the refusal of 
the court to charge as requested by the defendant was proper. 
Bechtel v. United States, 597. 


EXCEPTIONS, BILL OF. See Practice, 3, 4. 
Where the bill of exceptions does not show what answer was made to a 
question put to a witness, error cannot be assigned upon the ques- 
tion. Lovell v. Davis, 541. 


EXECUTIVE DEPARTMENTS. 

The orders of the head of an executive department, in reference to mat- 
ters within its general supervision and control, are, in contemplation 
of law, those of the President, and have the same binding effect. 
Wolsey v. Chapman, 755. 


EXECUTOR. See Equity, 2. 

1. Parties who deal with an executor, exercising his power of disposi- 
tion of the personal assets of the estate in his hands, to raise money, 
not for the estate or the settlement of its affairs, but for the business 
of a commercial firm, are bound to look into his authority, and are 
held to a knowledge of all the limitations which the will, as well as 
the law, puts thereon. Smith v. Ayer, 320. 

2. His sale or pledge of assets, made for other purposes than the dis- 
charge of his duties as executor, will not be sustained where the 
purchaser or pledgee takes them with knowledge or notice of the 
perversion of them, or the intended perversion of their proceeds. 
Id. 

. Such assets are held by him in trust to pay the debts of the testator, 
and then to discharge legacies. Where, therefore, they are acquired 
from him by third parties, with knowledge of his trust and of 
his disregard of its obligations, they can be followed and recovered. 
Id. 

4. At the time of his death A. held in his name an interest in a commer- 
cial firm, which he had acquired by funds belonging one-third to 
himself, one-third to the children of a deceased brother, and one- 
third to a sister. In his will, of which B., his brother, was ap- 
pointed executor, A. made a request that the whole of such interest 
should be retained in the firm, under the control of B., so long as 
the latter should deem it profitable. His own interest he bequeathed 
to B., in trust for the latter and certain nephews and nieces, in 
equal proportions, to be held and controlled by B. so long as he 
should deem it advisable. One of the members of the firm having 
withdrawn therefrom, B. purchased his interest, whereupon the 
firm name was changed. Subsequently, to raise funds wherewit' 
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EXECUTOR (continued). 

to pay loans made to the firm, B. pledged to C. certain notes which 
had come into his possession as executor. Held, 1. That, assuming 
the identity of the firm remained after the change of its members 
and name, the authority of B., as executor, to continue a specifically 
designated existing interest in the firm did not extend to the use in 
its business of any other funds or property of the estate. 2. That 
his use of the notes to raise funds for the firm was a misappropria- 
tion of them, and that C., having knowledge of the directions of the 
testator, cannot hold them against the claim of his representatives. 
Id. 

5. An executor’s settlement, adjudicated by the probate court, binds 
only the parties thereto. Butterfield v. Smith, 570. 


FEIGNED ISSUE. 

1. The verdict upon an issue which a court of chancery directs to be tried 
at law is merely advisory. A motion for a new trial can be made 
only to that court, and the party submitting it must procure, for the 
use of the Chancellor, notes of the proceedings at the trial, and of 
the evidence there given. Watt v. Starke, 247. 

2. The evidence and proceedings become then a part of the record, and 
are subject to review by the appellate court should an appeal from 
the decree be taken. Jd. 

3. These rules are not affected by the second section of the act of Feb. 
16, 1875 (18 Stat., part 3, p. 315), which provides that in a patent 
case the Circuit Court, when sitting in equity, may impanel a jury 
and submit to them such questions of fact as it may deem expedieut. 
Id. 

4. Harmon vy. Johnson (94 U. S. 371) reaffirmed. Id. 


FIRE, DESTRUCTION OF BUILDINGS TO PREVENT SPREAD 
OF. 

1. Under the statute of Massachusetts, and the ordinance of Boston 
adopted pursuant thereto, that city is not responsible to the owner 
of buildings there situate which are destroyed in order to prevent 
the spreading of a fire, unless a joint order for their destruction be 
given by three or more engineers of the fire department, who are 
present, of whom the chief engineer, if present, must be one. Bow- 
ditch v. Boston, 16. 

2. As it is only by force of the statute and ordinance that the city incurs 
a liability to such owner, he is not entitled to recover unless his 
case be within their terms, and the joint order be shown. Jd. 


FOURTEENTH AMENDMENT. See Constitutional Law, 2-5. 
FRANCHISE. See Constitutional Law, 9; Georgia, 1; Railroads. 
FRAUD. See Limitations, Statute of. 


FRAUDS, STATUTE OF. 
Where an agreement for the sale of lands, alleged in a bill in equity 
praying for specific performance, is denied by the answer, the de- 
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FRAUDS, STATUTE OF (continued). 
fendant, where there is no written evidence of such agreement, may, 
at the hearing, insist on the Statute of Frauds as effectually as if it 
had been pleaded. May v. Sloan, 231. 


FRENCH AND SPANISH LAND GRANTS. See Private Land 


Claims. 
FUTURE ADVANCES. See Mortgage, 1. 


GEORGIA. See Constitutional Law, 9. 

1. This court follows the decision of the Supreme Court of Georgia, that 
authority to grant the franchise of establishing and maintaining a 
toll-bridge over a river where it crosses a public highway in that 
State, is vested solely in the legislature, and may be exercised by it, 
or be committed to such agencies as it may select. Wright v. Nagle, 
791. 

2. The statutes of Georgia confer upon certain courts the power to estab- 
lish such bridges, but not to bind the public in respect to its future 
necessities. The legislature could, therefore, authorize the erection 
and maintenance of another bridge within the limits of the original 
grant. Jd. 


GUARANTY. See Bills of Exchange and Promissory Notes ; Lien, 15, 16 ; 
National Banks. 

A. contracted to sell B. a tract of pine land at a stipulated sum, pay- 
able in future instalments, a conveyance to be made only upon pay- 
ment of the several sums as they became due, the cutting or removal 
of the timber being in the mean time prohibited without the writ- 
ten permission of A. Two days afterwards B. assigned the con- 
tract to C. A. assented to the assignment, and gave C. permission 
to enter the lands and cut and remove the timber, in consideration 
whereof the latter guaranteed the payments stipulated in the con- 
tract. The first instalment due not having been paid, A. brought 
suit against C. upon the guaranty. The latter set up the defence 
that he was induced to enter into the undertaking by the false and 
fraudulent representation of A. as to the quantity of good merchant- 
able timber contained in the tract. The case was, by stipulation of 
the parties, tried before a referee, who reported that the representa- 
tions were made by an agent of B., and that he did “ not find ’’ that 
A. participated therein. Held, 1. That A.’s grant of permission to 
C. to cut and remove the timber was the release of an important 
security to him against possible loss if payment were not made on 
the contract, and that the guaranty was a reasonable exaction from 
C. therefor. 2. That said representations not coming from A., nor 
relating to the permission to cut and remove the timber, did not re- 
lease C. from liability on the guaranty. Lumber Company v. Buck- 
tel, 635. 


HUSBAND AND WIFE. See Married Woman, Separate Estate of ; 
Wife, Voluntary Settlement upon. 








872 INDEX. 


ILLINOIS. See Corporations, 4, 5. 

The act of the General Assembly of Illinois, approved March 5, 1867, 
establishing the State Reform School, examined. The provision, 
authorizing municipal corporations to donate money to secure the 
location of the school within their limits, sustained as not being in 
conflict with the constitution of the State, adopted in 1848, there 
being no settled or uniform decision to the contrary by her Supreme 
Court. County of Livingston y. Darlington, 407. 

IMPLIED CONTRACT. See Court of Claims, 2, 3; Private Property 
taken for Public Use. 


IMPORTS, DUTIES ON. See Customs Duties. 

INDIANA. See Limitations, Statute of. 

INDORSEMENT. See Bills of Exchange and Promissory Notes. 
INFRINGEMENT. See Letters-patent, 1, 3-5, 14, 15. 


INJUNCTION. See Land Department, Decisions of the Officers thereof ; 
Letters-patent, 1; Municipal Bonds, 12; Taxation, 4, 5; Trade- 
marks, 2. 


INSANE PERSON, SALE OF HIS LANDS BY HIS GUARDIAN. 
See Jurisdiction, 8. 

INSTRUCTIONS TO JURY. See Practice, 2-4. 

INSURANCE, COVENANTS FOR. See Lien, 6-8. 

INTEREST. See Jnternal Revenue, 3; Practice, 22; Taxation, 7, 8. 

INTERNAL REVENUE. 

1. By the act of July 13, 1866 (14 Stat. 135, sect. 103 of the act of 1864, 
as amended), ‘* every . . . corporation owning... any railroad... 
engaged or employed in... transporting the mails of the United 
States upon contracts made prior to Aug. 1, 1866, shall be subject 
to and pay a tax of two and one half per centof the gross receipts ’’ 
from such service. In a suit against a railroad company to recover 
said tax no express contract for carrying the mails was proved, but 
it appeared that the company had been carrying them, and that the 
services for which it had been paid commenced before Aug. 1, 1566, 
and continued without interruption until Jan. 1, 1870. Held, 1. 
That the law implies that a contract was entered into prior to Aug. 
1, 1866. 2. That the company is liable for that tax. Railroad 
Company v. United States, 543. 

2. A railroad company paid, Aug. 1, 1870, to the holders of its bonds 
$61,495 as interest then due. Held, that the company was liable to 
the United States to a tax of five per cent on that amount. Jd. 

3. The ‘ tax of two and one-half per centum on the amount of all inter- 
est or coupons paid on bonds or other evidences of debt issued and 
payable in one or more years after date,’? by any railroad com- 
pany, is a tax on the interest, not as it accrues, but when it is 
paid. Id. 
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INTERNAL REVENUE, COLLECTOR OF. 

1. A collector of internal revenue, when sued on his bond for the bal- 
ance of taxes charged to him under sect. 3218, Rev. Stat., is entitled 
to a credit for all uncollected taxes he transferred to his successor, 
if he proves that he used due diligence to collect them. United 
States v. Kimball, 726. 

2. The certificate of the Commissioner of Internal Revenue, that the 
collector used such due diligence, is a condition precedent to the 
allowance of a credit on the books of the treasury by the First 
Comptroller, before the suit was brought, but not to a defence upon 
the trial. Jd. 

3. The rejection by the Commissioner of a claim for such credit pre- 
sented by the collector entitles the latter, when sued for such taxes, 
to prove his claim. Id. 


IOWA. See Des Moines River Grant. 


JUDICIAL COMITY. See Charitable Bequest; Illinois; Georgia, 1; 
Municipal Bonds, 6, 7, 15,17; Res Judicata, 3; Taxation, 6. 


JUDICIAL DISCRETION. See Mandamus, 1. 


JUDICIAL SALE. See Equity, 4. 

The purchase by the solicitor of a railroad company of its property at a 
judicial sale, made pursuant to a decree in a foreclosure suit, is not 
of itself necessarily invalid. It will, however, be closely scrutinized, 
but until impeached must stand. Pacific Railroad v. Ketchum, 
289. 


JUDGMENT. See Lien, 1; Practice, 11, 12; Res Judicata, 1, 2. 


JURISDICTION. See Admiralty; Appeal ; Causes, Removal of, 1; Chari- 
table Bequest, 1; Constitutional Law, 14; Court of Claims; Equity, 
2; Land Department, Decisions of the Officers thereof, 2, 3,4; Mu- 
nicipal Bonds, 2; Practice, 1. 

I. Or THE SUPREME Court. 

1. The order of the Circuit Court remanding a cause to the State court 
whence it was removed is reviewable here. Ayers v. Chicago, 184. 

2. Removal Cases (100 U. 8. 457) cited and approved. Jd. 

3. Where the record shows that the appellee, who raises the objection 
that the lands which are the matter in controversy are not of suffi- 
cient value to give this court jurisdiction, bought them for $21,000, 
and by virtue of that purchase claims them here, and the prayer for 
appeal, which is verified by the affidavit of the appellant, shows 
that they are worth more than $5,000, — Held, that this court has 
jurisdiction. May v. Sloan, 231. 

4. The finding of the Circuit Court upon a question of fact cannot be 
reviewed on a writ of error. United States v. Dawson, 569. 

Il. Or tHe Circuir Court. 

5. The ruling in Removal Cases (100 U. S. 457), on the second section 
of the act of March 3, 1875 (18 Stat., part 3, 470), stated and de- 
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JURISDICTION (continued). 


clared to be applicable to the jurisdiction of the Circuit Court, as 
the same is prescribed by the first section of that act. Pacific 
Railroad v. Ketchum, 289. 


6. The Circuit Court of the United States cannot revise or set aside the 


final decree rendered by a State court which had complete jurisdic- 
tion of the parties and subject-matter. Nougue v. Clapp, 551. 


7. The jurisdiction of the Circuit Court is not defeated by the fact that 


with the principal defendant are joined, as nominal parties, the ex- 
ecutors of a deceased trustee, citizens of the same State as the com- 
plainant, to perform the ministerial act of conveying title, in case 
the power to do so is vested in them by the laws of the State. 
Walden v. Skinner, 577. 


III. In Generar. 
8. The statute of Wisconsin which provides for the sale of the real estate 


of a lunatie to pay his debts when his personal property is insuffi- 
cient therefor, enacts that the order of the county court to show 
cause why the application of the guardian for a license to sell such 
real estate shall not be granted ‘shall be published at least four 
successive weeks in such newspaper as the court shall order, and a 
copy thereof shall be served personally on all persons interested in 
the estate and residing in the county in which such application is 
made, at least fourteen days before the day therein appointed for 
showing cause: Provided, however, if all persons interested in the 
estate shall signify in writing their assent to such . . . sale the 
notice may be dispensed with.’’ It also enacts that the court, ‘* upon 
proof of the due service or publication of a copy of the order, or 
upon filing the consent in writing to such sale, of all persons inter- 
ested, shall proceed to the hearing of such petition, and, if such con- 
sent be not filed, shall hear and examine the allegations and proofs 
of the petitioner and of all persons interested in the estate who shall 
think proper to oppose the application.’? A. was duly declared to 
be a lunatic, and his lands in that State were on the petition of his 
guardian sold by order of the proper court. The sale was reported 
to the court and confirmed, and a deed made to the purchaser, 
against whom, after the proceedings in lunacy were suspended, A. 
brought ejectment. He insisted that the court had no jurisdiction 
to make the order granting license to the guardian to sell, inasmuch 
as notice of the time and place of hearing the petition had not been 
published for the full period of four successive weeks. Held, 1. That 
the publication of notice of the hearing is only intended for the 
protection of parties having adversary interests in the property, and 
is not essential to the jurisdiction of the court. 2. That so far as 
the rights of the lunatic are concerned the jurisdiction of the court 
attached upon filing of the guardian’s petition setting forth the facts 
required by the statute. 3. That as against the lunatic a license to 
sell is not rendered invalid by reason of an insufficient publication 
of notice of the hearing. 4. The rulings in Grignon’s Lessee v. 
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JURISDICTION (continued). 
Astor (2 How. 319) and Comstock v. Crawford (3 Wall. 396) cited 
on this latter point. Mohr v. Manierre, 417. 


JURY. See Feigned Issue, 1, 3; Practice, 2-4. 
LABEL. See Tvrade-marks. 


LADING, BILLS OF. 

1. Although a statute makes bills of lading negotiable by indorsement 
and delivery, it does not follow that all the consequences incident 
to the indorsement of bills and notes before maturity ensue or are 
intended to result from such negotiation. Shaw vy. Railroad Com- 
pany, 557. 

2. The rule that a bona fide purchaser of a lost or stolen bill or note 
indorsed in blank or payable to bearer is not bound to look beyond 
the instrument has no application to the case of a lost or stolen bill 
of lading. Jd. 

3. The purchaser of a bill of lading who has reason to believe that his 
vendor was not the owner thereof, or that it was held to secure an 
outstanding draft, is not a bona fide purchaser, nor entitled to hold 
the merchandise covered by the bill against its true owner. Jd. 


LAND DEPARTMENT, DECISIONS OF THE OFFICERS THERE- 
OF. 
1. An injunction or a mandamus will not lie against an officer of the 
Land Department to control him in discharging an official duty 
which requires the exercise of his judgment and discretion. Mar- 
quez V. Frisbie, 473. 

. A court will not, by reason of its jurisdiction of the parties, deter- 
mine their respective rights to a tract of public land, which are the 
subject-matter of a pending controversy whereof that department 
has rightfully taken cognizance, nor will it pass a decree which will 
render void a patent when it shall be issued. Jd. 

3. Where the legal title is vested, the equities subject to which the 
patentee holds it may then be judicially enforced, and where that 
department has upon the uncontradicted facts committed an error 
of law by which the land has been awarded to a party to the preju- 
dice of the right of another, the latter is entitled to relief. Jd. 

Where, however, there was a mixed question of law and fact, and the 
court cannot separate it, so as to ascertain what the mistake of law 
is, the decision of that department affirming the right of one of the 
contesting parties to enter a tract of public land is conclusive. Jd. 

5. A. filed his bill in a State court, alleging that, having the requisite 

qualifications of a pre-emptor, he had settled upon a tract of public 
land, but that the proper register and receiver had refused to receive 
the purchase-money and issue to him a certificate therefor solely 
upon the ground that the Department of the Interior had on appeal 
decided that the tract was not subject to pre-emption under the 
general pre-emption laws, and issued an order authorizing the entry 


to 


” 
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LAND DEPARTMENT, DECISIONS OF THE OFFICERS THERE- 
OF (continued). 

of the tract by B., the defendant, who claimed the right to pre-empt 
it under a special act of Congress, by which he will be enabled to 
receive a patent therefor. The bill does not show what proofs were 
submitted by B., but alleges that, at the instigation of him and 
others, the Commissioner of the General Land-Office fraudulently, 
and before the act passed, ordered the surveys of the lands covered 
by it to be withheld. The bill prayed that A. be declared to be 
the true owner of the tract and to have a paramount title thereto. 
B. demurred. Held, that the bill was properly dismissed. Jd. 

6. The decision of the officers of the Land Department is final upon the 
question whether a claimant under the Donation Act (9 Stat. 496), 
when he demanded his patent certificate as against other contesting 
claimants, had resided on and cultivated the lands in dispute for 
four consecutive years, and had otherwise conformed to the require- 
ments of the act. Vance v. Burbank, 514. 

7. To obtain relief upon the ground of fraud, it must appear that a 
party was prevented thereby from exhibiting his case fully to the 
department, so that it may properly be said there never was a deci- 
sion in a real contest about the subject-matter of inquiry. An 
allegation in a bill in equity that false testimony was submitted is 
not sufficient, where the party had opportunity to meet it and took 
all the appeals which the law gave. Id. 


LANDS, AGREEMENT FOR SALE OF. See Frauds, Statute of. 


LANDS, PARTITION OF, BY TRUSTEE. 

It is not a valid objection to the partition of lands that the trustee 
authorized to make it did not give his personal attention to it, but, 
by agreement with one of the heirs demanding it, submitted it to 
disinterested persons, whose arbitrament he confirmed by executing 
the necessary indenture. Phelps v. Harris, 370. 


LAPSE OF TIME. See Pleading, 3; Specific Performance. 


LEASE. See Railroads. . 

1. Pursuant to the authority conferred by its charter, granted by an act 
of Congress approved May 20, 1870 (16 Stat. 124), the Washington 
Market Company offered to the highest bidder at public auction the 

‘ stalls in the market for a specific term, subject to the payment of a 
stipulated annual rent. At the expiration of that term, A., one of 
such bidders, filed his bill to enjoin the company from selling the 
stall leased to him, claiming that he had the right to oceupy it as 
long as he chose in carrying on his business as a butcher, provided 
that he thereafter paid the rent as it from time to time should 
become due, Held, that A.’s right of oceupany ceased with the 
term, and that the company had the right to offer the stall for sale 
to the highest bidder. Market Company v. Hoffman, 112. 

2. A parol lease of lands in Mississippi for one year, by a woman to her 
husband, is not invalid. Bank of America vy. Banks, 240. 
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LESSOR AND LESSEE. See Rebellion, The, 2. 3. 


LETTERS-PATENT. See Copyright ; Practice, 22 


1. 


ad 


ou 


= 


Where, on the surrender of letters-patent, a disclaimer of a part of 
the inventions described in them is filed by the patentee in the 
Patent Office, and reissued letters are granted for the remainder, — 
Held, that, if in a second reissue the disclaimed inventions are 
embraced, he cannot sustain a bill to enjoin the infringement of 
them. Leggett v. Avery, 256. 

Quere, are reissued letters-patent valid, if they contain any thing 
which the patentee disclaimed, or in the rejection of which he 
acquiesced, in order to obtain the original letters? Jd. 

While letters-patent for a combination are not infringed if a material 
part of it is omitted, yet if a part which is only formally omitted is 
supplied by a mechanical equivalent performing the same office and 
producing the same result, they are infringed. Water-Meter Com- 
pany v. Desper, 332. 

The courts in this country cannot declare that any one of the elements 
entering into such a combination is immaterial. They can only 
decide whether a part omitted by the alleged infringer is supplied 
by an equivalent device. Id. 

Reissued letiers-patent No. 5806, granted March 24, 1874, being a 
reissue of original letters No. 109,372, granted Nov. 22, 1870, to 
Phinehas Ball and Benaiah Fitts, for an improvement in liquid 
meters, are not infringed by letters-patent No. 144,747, granted 
Nov. 18, 1873, to Henry A. Desper, for an improvement in fluid 
meters. Id. 

The action of the Commissioner of Patents in granting letters-patent 
does not conclude the question whether there was not an abandon- 
ment. A person charged with infringing them may show that 
before they were issued the patentee had abandoned his invention. 
The intention to abandon may be manifested otherwise than by 
words. Planing-Machine Company v. Keith, 479. 

There may be an abandonment after or before an application for 
letters has been made and rejected, or withdrawn. Jd. 

An inventor must comply with the statutory conditions. He cannot 
without cause hold his application pending during a long period of 
years, leaving the public uncertain whether he intends ever to prose- 
cute it. Jd. 

The facts concerning the application for letters-patent No. 138,462, 
granted to Joseph P. Woodbury, April 29, 1873, for an alleged new 
and useful improvement in planing-machines, stated. It appears, 
among other things, that it was rejected and nothing done there- 
after for many years; that he meanwhile obtained other letters, and 
knew that thousands of planing-machines containing his alleged 
invention were manufactured, sold, and used in the United States. 
Held, that his inaction, delay, and silence for more than sixteen 
years encouraged such manufacture and sale, and that the circum- 
stances showed his abandonment of it. Jd. 
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LETTERS-PATENT (continued). 
10. The rule in the Patent Office, which, previous to the revised patent 


act of July 8, 1870, provided that ‘‘ an application rejected, or not 
prosecuted, within two years after its rejection or withdrawal, should 
be conclusively presumed to have been abandoned,’’ being at most 
only arule of practice adopted by that office and not always enforced, 
was no bar to a movement by an inventor to have his application 
reinstated after its withdrawal. He might have filed a new one or 
applied for a re-examination or appealed; and the existence of the 
rule is not an adequate excuse for conduct which the court considers 
as manifesting an abandonment of his invention. Jd. 


11. The invention of a planing-machine having a solid bed of no par- 


ticular form or specified thickness, and not requiring to be con- 
structed in one piece, is anticipated by a machine for cutting and 
planing light material, having in other respects the same devices and 
a solid bed adequate for the purposes for which it was intended. 
The fact that the bed of the latter is divided by a slit running 
longitudinally from one end to the other, yet arranged so as to con- 
stitute one bed, makes no difference. A machine remains the same 
in principle, although one or all of its constituents be enlarged and 
strengthened so as to perform heavier work. Jd. 


12. Section 4920, Revised Statutes, declares that the proofs of previous 


invention, knowledge, or use of the thing patented may be given 
upon notice in the answer of the defendant, stating the names of 
patentees, the dates of their letters-patent and when granted, and 
the names and residences of the persons alleged to have invented or 
to have had the prior knowledge of the thing patented, and where or 
by whom it had been used. He/d, that only the names of those who 
had invented or used the anticipating machine or improvement, and 
not of those who are to testify touching its invention or use, are 
required to be set forth. Jd. 


. The court, upon the whole case, decides that said Woodbury was not 


the original and first inventor of the improvement for which he 
obtained said letters-patent No. 138,462, and that if he was, he had 
abandoned it to the public before they were issued. Jd. 


. Letters-patent for a combination of old ingredients are infringed by 


substituting for one of its elements a mechanical equivalent which 
was well known to be such when they were granted. Jmhaeuser v. 
Buerk, 647. 


5. Letters-patent No. 48,048, granted June 6, 1565, to Jacob E. Buerk, 


for an improvement in watchman’s time detectors, are valid, and 
are infringed by letters-patent No. 117,442, granted July 25, 1871, 
to Anton Meyer for an improvement in watchman’s time checks. 
Id. 


LICENSE. See Constitutional Law, 10; Contracts, 9-11. 


LIEN. See Equity, 3, 4. 
1. A railroad company in Ohio was reorganized under a statute of that 
State of April 11, 1861, the sixth section of which provides as fol- 
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LIEN (continued). 

lows: ‘* The lien of the mortgages and deeds of trust authorized to 
be made by this act shall be subject to the lien of judgments recov- 
ered against said corporation, — after its reorganization, — for labor 
thereafter performed for it, or for materials or supplies thereafter 
furnished to it, or for damages for losses or injuries thereafter suf- 
fered or sustained by the misconduct of its agents, or in any action 
founded on its contracts, or liability as a common carrier thereafter 
made or incurred.’ The new company executed, April 1, 1864, a 
mortgage on its road to secure the payment of the principal and 
interest of certain bonds. Default having been made in the payment 
of the interest, a foreclosure suit was instituted, and a decree ren- 
dered whereunder a sale of the road was made, which was reported 
to the court Dec. 2, 1869, and on that day confirmed. The proceeds 
of the sale were less than the mortgage debt. A. was killed on the 
road June 22, 1866. His administrator, in a court in one of the 
counties through which the road passed, recovered, Feb. 28, 1871, 
judgment against the company for $5,000. In November, 1875, he 
became a party to the foreclosure suit, and claimed payment out of 
such proceeds. Held, 1. That by the law of Ohio a judgment is a 
lien from ‘‘ the first day of the term at which the judgment is ren- 
dered,’’ and as before that day the road had been sold and the sale 
confirmed, no lien by the judgment existed. 2. That there being 
no lien at law upon the road, there could be none in equity upon 
the fund arising from the sale. Jeffrey v. Moran, 285. 

2. The act of the General Assembly of Missouri, approved Jan. 7, 1865, 
under which the county of St. Louis loaned its bonds to the extent 
of $700,000 to the Pacific Railroad Company, created, on its accept- 
ance by the company and the county, an equitable lien or charge, 
in favor of the county, upon the earnings of the road, to the ex- 
tent necessary to meet the interest upon the bonds as it accrues. 
The lien continues until the bonds shall be paid. Ketchum v. St. 
Louis, 306. 

3. All purchasers of the property of the company, or of its bonds issued 
under a mortgage subsequently executed, are bound to take notice 
of that act. Where, in a suit to foreclose such a mortgage, the road 
is placed under the charge of a receiver, the lien or charge in favor 
of the county is enforceable not only against the fund in his hands, 
but against the purchaser under the decree, and against whomso- 
ever may hold the road or have the custody of its earnings. Jd. 

4. Where a debtor, by an agreement with a creditor, sets apart a fixed 
portion of a specific fund in the hands, or to come into the hands, 
of another person, whom he directs to pay it to the creditor, the 
agreement is, when assented to by such person, an appropriation, 
binding upon the parties and all who, having notice, subsequently 
claim under the debtor an interest in the fund. Jd. 

5. A party may, by agreement, create a charge or claim in the nature of 
a lien on real as well as on personal property whereof he is the owner 
or in possession, which a court of equity will enforce against him, 
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LIEN (continued). 


6. 
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10. 


11. 


12. 


13. 


14. 


15. 





and volunteers or claimants under him with notice of the agree- 
ment. Jd. 

Where by his covenant or otherwise a mortgagor is bound to insure 
the mortgaged premises for the better security of the mortgagees, 
the latter have, to the extent of their interest in the property de- 
stroyed, an equitable lien upon the money due on a policy taken out 
by him. Wheeler v. Insurance Company, 439. 


. This equity exists, although the covenant provides that in case of the 


mortgagor’s failure to procure the insurance and assign the policy, 
the mortgagees may procure it at his expense. Id. 


. This equitable doctrine obtains in Louisiana. Id. 
. Where a contractor performs labor and furnishes materials upon a 


section or division of a railroad in Iowa then in the process of con- 
struction, and there was a pre-existing and duly recorded mortgage 
executed by the company on its entire line of road to secure its 
bonds, — //eld, that, on filing his claim within the time and in the 
mode prescribed by the statute, he has, as against the mortgagees, 
a paramount lien upon the entire road. Brooks v. Railway Com- 
pany, 443. 

A sub-contractor, between whom and the contractor a settlement had 
been made and the balance ascertained, filed within the required 
time in the clerk’s office of the proper court his claim in due form 
against the contractor and the company, and, in a suit whereto they 
were all parties, judgment establishing his lien on the road was 
rendered. In a foreclosure suit subsequently brought against the 
company and him, the mortgagees objected to the validity of his 
lien because he had not also presented to the company that settle- 
ment certified by the contractor to be just. Held, that the objec- 
tion was not well taken. Jd. 

A mechanic, pursuant to his contract with the owner of certain lots 
in the city of Washington, erected a row of buildings upon thein. 
Held, that he did not lose his lien because his notice claimed it upon 
the property as an entirety, without specifically setting forth the 
amount claimed upon each building. Phillips v. Gilbert, 721. 

Where a bill is filed to enforce the lien, and the latter is discharged 
by the owner's written undertaking, with surety approved by the 
court, that he will pay the amount recovered with costs, — Held, 
that the decree in personam for the amount due the mechanic can 
be taken only against the owner. Jd. 

The remedy of the mechanic against the surety is by an action at 
law upon the undertaking. 7d. 

The ruling in Brooks v. Railway Company (supra, p. 443), that work 
done by a contractor upon a part of a railroad then in process of 
construction entitles his lien, under the laws of Iowa, to precedence 
over that of a prior mortgage upon the entire road, reaffirmed. 
Meyer v. Hornby, 728. 

The contractor was a stockholder in a construction company, which, 
when it placed on the market the bonds secured by the mortgage, 
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LIEN (continued). 
gave a guaranty that the local subscriptions and grants would be 
sufficient to prepare the road for the reception of the rails, and also 
undertook to make good any deficiency. Held, that he was not 
thereby estopped from setting up his lien as against the mort- 
gagee. Id. 

16. If the holders of the bonds sustained any loss by reason of the guar- 
anty, the company which gave it is liable in damages. Jd. 


LIMITATIONS, STATUTE OF. See Bankruptcy; Specific Perform- 
ance; Succession Tax. 

The statutes of Indiana provide that ‘‘ an action for relief against frauds 
shall be commenced within six years,’’ and that ‘‘ if any person lia- 
ble to an action shall conceal the fact from the person entitled 
thereto, the action may be commenced at any time within the period 
of limitation after the discovery of the cause of action.’”? A., who 
had recovered judgment in 1860 in a court of that State against B., 
brought suit in 1872, alleging that the latter, in 1855, in order to 
defraud his creditors, confessed judgments, incumbered his property, 
and in 1862 transferred his real and personal estate to sundry per- 
sons, who held the same in secret trust for him; that on being ar- 
rested in 1862, upon final process to compel the payment of A.’s 
judgment, he deposed that he was not worth twenty dollars, and had 
in good faith assigned all his property to pay his creditors; that A., 
believing the statement, and relying upon the representations of B., 
that C., his son-in-law, would with his own means purchase the 
judgment for fifty cents of the principal and interest, sold it in 1864 
to C.; that he has since discovered that the money he received there- 
for belonged to B.; that the latter has now an indefeasible title to 
the property; and that said judgment has been entered satisfied. 
Held, that the Statute of Limitations commenced running when the 
alleged fraud was perpetrated, and that it is not avoided by a repli- 
cation averring that B. fraudulently concealed the facts in the decla- 
ration mentioned, touching the incumbering or the conveying of the 
property, the confession of judgments, and his real ownership of the 
property, and that A. had no knowledge of them until a short time 
before the suit was brought. Wood v. Carpenter, 135. 


LIS PENDENS. 

1. Although by the words of article 355 of the Code of Practice of Lou- 
isiana, the exception of lis pendens is given only where the former 
suit is pending ‘‘ before another court of competent jurisdiction,”’ 
such an exception, where the former suit is pending in the same 
court, is within the equity of that article. Fleitas v. Cockrem, 301. 

2. Where, therefore, the defendant files such an exception, —a former 
suit pending in the same court, — the plaintiff may be compelled to 
elect whether he will submit to judgment on the exception, or dis- 
continue the former suit and pay the costs thereof. Jd. 


3. In an action on a promissory note for $5,000 and interest, the defend- 
VOL. XI, 56 
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LIS PENDENS (continued). 


ant appeared and filed an exception of lis pendens. Subsequently, 
on a supplemeutal petition praying therefor, an attachment against 
the defendant’s property was issued upon the plaintiff’s entering 
into bond for $3,200, as prescribed by the order of the court. The 
court denied the motion of the defendant to set aside the attachment, 
upon the ground that the amount of the bond was insufficient. The 
property, seized under the writ, was released upon the defendant’s 
entering into bond for $9,100. The jury found for the plaintiff 
the amount of the debt and interest; the court rendered judgment 
against the defendant therefor, ‘‘ with privilege upon the property 
attached, and with recourse on the principal and sureties on the 
bond, upon which the property attached was released.”’ Held, that 
the court erred in rendering any other than a personal judgment 
against the defendant. Id. 


LOTTERY. See Constitutional Law, 10, 12. 
LOUISIANA. See Attachment Bond ; Lien, 6-8 ; Lis Pendens. 
LUNATIC, SALE OF HIS LANDS BY HIS GUARDIAN. See 


Jurisdiction, 8. 


MANDAMUS. See Land Department, Decisions of the Officers thereof, 1. 
1. This court will not by mandamus revise the action of inferior courts 


acting within the scope of their authority touching any matter about 
which they must exercise their judicial discretion. Ex parte Rail- 
way Company, 711. 


2. A petition was presented for a mandamus to the Circuit Court of the 


United States for the District of Colorado in the matter of proceed- 
ings had subsequently to its receipt of the mandate ordered in Rail- 
way Company v. Alling, 99 U. S. 463. They are mentioned supra, 
pp. 715-717. Held, that the case is not one which calls for inter- 
position by mandamus. Id. 


MANDATE. See Mandamus, 2; Practice, 10. 


MARRIED WOMAN, SEPARATE ESTATE OF. 
1. Lands in Mississippi, belonging to a married woman, which she, at a 


stipulated rent, leased to her husband, who entered thereon and 
cultivated them in his own name and for his own benefit, are not, 
during the term, her plantation, within the meaning of the statute 
of that State, which enacts that all contracts of the husband and 
wife, or either of them, for supplies for her plantation, may be 
‘‘enforced, and satisfaction secured out of her separate estate.’’ 
Bank of America v. Banks, 240. 


2. A contract for such supplies will not bind the separate property of 


the wife, unless she be the beneficiary of the cultivation, and they 
in fact are purchased for her account and benefit. Id. 


8. A parol lease of lands in Mississippi for one year, made by a woman 


to her husband, is not invalid. Jd. 


4. The recital in a deed of trust of her separate estate, executed by her and 
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MARRIED WOMAN, SEPARATE ESTATE OF (continued). 
her husband, that it is given to secure her indebtedness, evidenced 
by her and his notes, does not estop her from showing that they 
were given for supplies furnished for a plantation, which he culti- 
vated in his name and for his benefit. Jd. 

5. Where lands in New Jersey, paid for out of the separate estate of a 
married woman, are conveyed to her, she is considered to be 
the owner of them, as if she were a feme sole. Aldridge v. Muir- 
head, 397. 

6. Under the laws of that State, the separate property of a woman may, 
with her consent, be managed by her husband, without necessarily 
subjecting to the claims of his creditors it or the proceeds which by 
reason of his management arise therefrom. Id. 


MASSACHUSETTS. See Fire, Destruction of Buildings to prevent 
Spread of. 

MECHANICAL EQUIVALENT. See Letters-patent, 3, 4. 

MECHANIC’S LIEN. See Lien, 9-14. 

MINING AND WATER RIGHTS. See Canal and Ditch Owners. 


MISSISSIPPI. See Constitutional Law, 10; Married Woman, Separate 
Estate of, 1-4 ; Res Judicata, 3. 


MISSOURI. See Lien, 2, 3; Municipal Bonds, 16, 18-20. 


MISSOURI, CONSTITUTION OF. See Municipal Bonds, 16. 

By the Constitution and laws of Missouri, the Saint Louis Court of Ap- 
peals has exclusive jurisdiction in certain cases of all appeals from 
the circuit courts in Saint Louis and some adjoining counties; the 
Supreme Court has jurisdiction of appeals in like cases from the 
circuit courts of the remaining counties of the State. Held, that 
this adjustment of appellate jurisdiction is not forbidden by the 
Fourteenth Amendment of the Federal Constitution. Missouri v. 
Lewis, 22. 

MONEYED CAPITAL. See Tazation, 3-5. 
MONEYS PAID INTO THE TREASURY. See Customs, Collector of. 


MORTGAGE. See Evidence, 1; Lien, 3, 9, 10, 14, 15. 

1. A corporation of New York having authority to mortgage its property 
for the purpose of carrying on its business is not prohibited by the 
laws of that State from executing such a mortgage to secure the 
payment of money to be thereafter advanced. Jones v. Guaranty 
and Indemnity Company, 622. 

2. A., as president of B., a corporation, applied to C. for a loan. The 
latter then advanced $50,000, taking therefor a note of B., payable to 
the order of D. & Co.,—of which firm A. was a member, — and 
bearing their indorsement. A. also stipulated to deliver to C., B.’s 
mortgage on its real estate for $100,000, as security for said $50,000 
and for any further loans from C. to B. The execution of the 
mortgage was assented to in writing by B.’s trustees and by A., who 
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MORTGAGE (continued). 


was its creditor to a large amount and the holder of nearly all of its 
capital stock. ‘The mortgage describes the individual obligation of 
A. as the liability to be secured, but recites that its execution was 
authorized to secure a loan of $100,000; that A. had given to C. his 
personal bond in that sum to secure advances made as therein stipu- 
lated. It was conditioned for the payment by B. of the amount that 
might be due upon the instrument secured by it. The bond bears 
even date with the mortgage. It recites that it was given to cover 
any advances made or to be made to A. by C. to the amount of 
$100,000 or less, on condition that such advances and their payment 
should be indorsed thereon, as fixing the amount of indebtedness, 
for all of which certain premises that day conveyed by B. to C. by 
indenture of mortgage shall be liable. Upon the delivery of the 
bond and mortgage to C., B.’s note for said $50,000 was renewed, 
and the amount thereof indorsed on the bond as an advance of that 
date. The bond shows two other advances to A. of $25,000 each, 
for one of which a note of B. for that amount payable to his order, 
and duly indorsed, was delivered as collateral, and for the other a 
warehouse receipt for oil, given by B. to him. The receipt proved 
worthless, and the note was subsequently renewed. None of B.’s 
notes were paid, but the money advanced to A. was used for the 
benefit of B. Held, 1. That it was the debt of B. and not that 
of A. which was intended to be, and is, secured by the mortgage. 
2. That parol evidence was admissible to show such intent. Jd. 


3. A mortgage of goods and chattels in the State of New York, which is 


not accompanied by an immediate delivery and followed by an actual 
and continued possession of them, is void as against the creditors of 
the mortgagors, subsequent purchasers, and mortgagees in good 
faith, if it be executed by a firm the members of which reside there, 
unless, pursuant to the statute, it be filed in the city or town where 
they respectively reside. Stewart v. Platt, 731. 


4. A failure so to file it does not impair its validity as between the mort- 


gagee and the mortgagors, or the assignee in bankruptcy of the 
latter. Id. 


5. Where a controversy arose between the assignee in bankruptcy of the 


mortgagors, their execution creditors, and the mortgagee, touching 
the application of the fund in court derived from the sale of the per- 
sonal property covered by a mortgage which was not so filed, — Held, 
that the creditors are entitled to payment, and that the residue 
of the fund, the same not being more than sufficient to satisfy the 
mortgage debt, belongs to the mortgagee, and is not chargeable 
with any expense incurred by the assignee in the execution of his 
trust. Id. 


MORTGAGOR, COVENANTS BY. See Lien, 6-8. 


MUNICIPAL BONDS. See Lien, 2, 3. 
1. Pursuant to the provisions of an act of the General Assembly of TIli- 
nois, approved Feb. 28, 1867, and to the result of a popular election 
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MUNICIPAL BONDS (continued). 
duly called, and held June 3, 1867, a township subscribed $50,000 
to the capital stock of a railroad company, created under the laws of 
that State, and it issued its bonds in payment therefor. On Aug. 20, 
1869, that company was consolidated with another in Indiana, the 
new company assuming another name, and, in harmony with the 
é object of said act, providing for the construction of a continuous 
| 





line of road from a point in Indiana to the initial point of the road 

in Illinois. An election held in the township, Oct. 12, 1869, for the 
purpose of ascertaining the sense of its people upon the proposition 
| to subscribe, upon certain conditions, $25,000 for additional stock in 
aid of the construction and completion of the road of the consolidated 
company, resulted in favor of the subscription, which being made, 
bonds to that amount in the customary form, bearing date March 20, 
1870, and sivned by the supervisor and clerk, were issued in the 
name of the township, and delivered to the company. Each con- 
tains a recital that it is issued under and by virtue of a law of the 
State of Illinois, approved Feb. 28, 1867, and in accordance with the 
vote of the electors of said township, at the special election held Oct. 
12, 1869, in accordance with said act; and it pledges the faith of the 
| township for the payment of the said principal sum and interest as 


aforesaid. The twelfth section of the act of Feb. 28, 1867, declares 
that ‘‘ to further aid in the construction of said road by said com- 
. pany, any incorporated town or townships in counties acting under 


the township organization law, along the route of said road, may sub- 
| scribe to the capital stock of said company in any sum not exceeding 
$250,000.’? Held, 1. That the power of the township to subscribe to 
the capital stock of the company was not exhausted by the subscrip- 
tion first made after the election held June 3, 1867. 2. That under 
said section the power of the township to subscribe was limited in 
amount only. 3. That the consolidation of the company was author- 
ized by the general statute of Illinois of Feb. 28, 1854. 4. That the 
power of the township to make the additional subscription was, in its 
essence, aright and privilege conferred upon the company chartered 
by the act of 1867, which, under the act of 1854, passed to the con- 
solidated company. Empire v. Darlington, 87. 

2. The court affirms its ruling in Brooklyn v. Insurance Company (99 U.S. 
362), that a decree rendered in a county court in a suit against a 
railroad company and others, declaring that municipal bonds and 

coupons issued to the company are null and void, does not affect the 

] holders of them who did not appear, and had only constructive 
notice of the suit. Jd. 

8. By the statutes of Illinois, municipal bonds payable to bearer are 
transferable by delivery, and the holder thereof can sue thereon in 
his own name. Joberts v. Bolles, 119. 

4. The statute of that State of March 6, 1867, provides that the supervisor 
of a town, if a majority of the legal voters thereof voting at an election 
to be held for the purpose so authorized, shall subscribe for stock of 
a railroad company in the name of the town, and issue its bonds in 
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MUNICIPAL BONDS (continued). 
payment therefor, and the fifth section declares that ‘‘ no mistake in 
the giving of notice, or in the canvass or return of votes, or in the 
issuing of the bonds, shall in any way invalidate the bonds so issued, 
provided that there is a majority of the votes at such election in favor 
of such subscription.’? An application in due form for an election 
was signed by only twelve legal voters and tax-payers instead of 
twenty, and ten days’ notice of the election instead of twenty given. 
The election was held at the specified time, and a majority of the 
electors of the town voting thereat favored the subscription. It was 
accordingly made. An act of the legislature legalized the subscrip- 
tion, and the bonds were issued. Held, that, independently of that 
act, the bonds are not, in the hands of a bona fide purchaser, ren- 
dered invalid by reason of the departure from the statutory provi- 
sions touching the application for, and the notice of, the election. Jd. 

5. Williams v. Town of Roberts (88 Ill. 1), decided three years after the 
judgment now under review was rendered, is not accepted by this 
court as conclusive against the validity of the bonds ; for the Supreme 
Court of Illinois, while holding the election to be void, does not 
refer to said sect. 5, nor to the precise question upon which their 
validity is sustained here. Id. 

6. That decision would be an authority in point if it declared that said 
sect. 5 is in conflict with the Constitution of the State, or that the 
defects in the application and notice are not mere mistakes, within 
the meaning of the said statute of March 6, 1867. Sed quere, 
would it be conclusive here. Jd. 

7. Brooklyn vy. Insurance Company (99 U. S. 362) cited and ap- 
proved. Id. 

8. Under the statutes of Congress (12 Stat. 239 and 15 id. 300) the legis- 
lative assembly of Dakota meets biennially, and no one session 
thereof can exceed forty days. That assembly met Dec. 5, 1870, and 
after continuing in session every day, Sundays excepted, until 
Jan. 13, 1871, adjourned without day. The acting governor con- 
vened it April 5, 1871, when, after organizing, it passed, among 
other laws, one entitled ‘‘ An Act to enable organized counties and 
townships to vote aid to any railroad, and to provide for payment of 
the same.’’ In strict conformity to its provisions, the electors of a 
county voted to donate a specitic sum to a certain railroad company. 
Congress, by an act approved May 27, 1872 (17 id. 162), disapproved 
and annulled said territorial act, but provided that the vote of aid for 
the construction of the main stem of the road of the company should 
not be impaired, and that the company was a valid corporation. 
The company complied with the requirements of Congress by giving 
for the aid so voted an equal amount of stock to the county, and the 
latter issued its bonds therefor. In an action brought by a bona 
Jide holder of them to recover certain instalments of interest, — Held, 
that, independently of the question of authority to convene that 
extra session, or of the validity of the laws enacted thereat, the 
bonds are binding on the county, inasmuch as the act of Congress is 
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MUNICIPAL BONDS (continued). 
equivalent to a direct grant of power to issue them. National Bank 
v. County of Yankton, 129. 

9. The bonds of ‘‘ the inhabitants of the township of Pompton, in the 
county of Passaic ’’ and State of New Jersey, for $1,000 each, bear- 
ing date Jan. 1, 1870, issued by the commissioners appointed for 
that township, and reciting that they are issued in pursuance of an 
act of the legislature of New Jersey, approved April 9, 1868, enti- 
tled ‘‘ An Act to authorize certain townships, towns, and cities to 
issue bonds and take the bonds of the Montclair Railway Company,”’ 
are valid in the hands of a bona fide purchaser for value before 
maturity. Pompton v. Cooper Union, 196. 

10. The act of the legislature, approved March 18, 1867, incorporating 
that company authorized it to construct a railway from the village of 
Montclair, in the township of Bloomfield, to the Hudson River, at 
one or the other of certain designated points, and also to construct a 
branch thereof in said township, and to ‘‘extend the said railway 
into the townships of Caldwell and Wayne.”’ By the act of April 9, 
1868, provision was made for the appointment of commissioners for 
any township, town, or city, ‘‘ along the routes of the Montclair 
Railway Company, or at the termini thereof,’’ who, upon the per- 
formance of certain precedent conditions, were authorized to issue 
its bonds, dispose of the same, and invest the proceeds thereof in the 
bonds of said company. By a supplemental act, approved March 16, 
1869, the company was authorized to extend its railway from any 
point thereon to any point in the township of West Milford, pro- 
vided that said act should not be construed as extending the opera- 
tion of said act of 1868 to any township, town, or city through or to 
which the said railway was not authorized to be made before the pas- 
sage of said act of 1869. When the bonds were disposed of by the 
commissioners no route of the road west of Montclair had been sur- 
veyed. A survey which commenced at that village and extended to 
a point in the southern part of Wayne Township was filed April 6, 
1870. Another survey was filed June 9, and in accordance there- 
with the road was built. It began at the terminus last mentioned, 
crossed the line between Wayne and Pequannock Townships ; then 
proceeded to the line between Pequannock and Pompton (the latter 
being a parallelogram), and after traversing Pompton diagonally 
about two-thirds of its length, crossed its west line into West Mil- 
ford, and thence proceeded in that township to the boundary line 
between New Jersey and New York. Thus, though Pompton did not 
get a terminus on its southwest line, as originally contemplated, it got 
for the same consideration the length of the road within its territory 
and the extension beyond its limits. Held, 1. That the commis- 
sioners being the sole judges upon the question of disposing of the 
bonds, their decision was conclusive. 2. That the fact that under 
the act of 1869, Pompton, instead of being a terminal township, 
became thereafter a township ‘ along the route of the road,’”’ cannot 
affect the previously vested rights of a bona fide transferee of the 
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MUNICIPAL BONDS (continued). 


securities. 3. That the act of 1869 was in effect a legislative declara- 
tion that the authorized and not the actual routes were those intended 
by the act of 1868. Id. 


11. Under the laws of New Jersey, the Board of Chosen Freeholders of 


the County of Hudson had no authority, Dec. 14, 1876, to purchase 
lands whereon to erect a court-house, and to issue in payment there- 
for bonds payable out of the amount appropriated and limited for 
the fiscal year commencing Dec. 1, 1877. Crampton v. Zabriskie, 
601. 


12. After the Supreme Court of New Jersey had decided that the resolu- 


tion adopted by the board for such purchase and payment was 
illegal, A., the vendor of the lands, brought an action on said bonds 
against the board. Thereupon certain resident tax-payers filed 
their bill, praying that A. be restrained from prosecuting that 
action or one to recover the value of the lands; that the board be 
enjoined from paying the bonds, and directed to convey the lands to 
A., and that he be required to accept a deed therefor. Held, that 
they were entitled to the relief prayed for. Id. 


13. An act authorizing a town to borrow money for aiding in the con- 


struction of a railroad provides that ‘‘all moneys borrowed under 
the authority of this act shall be paid over to the president and 
directors of such railroad company (now organized, or such com- 
pany as may be organized, according to the provisions of the general 
railroad law, passed April 2, 1850) as may be expressed by the 
written assent of two-thirds of the resident tax-payers of said town, 
to be expended by such president and directors in grading, con- 
structing, and maintaining a railroad or railroads passing through 
the city of Auburn, and connecting Lake Ontario with the Susque- 
hanna and Cayuga or the New York and Erie Railroad.”’ J/eld, 
that the tax-payers were not thereby required to ‘*‘ express ’’ (that 
is, designate) the company by name; and that an assent authorizing 
the money to be paid ‘‘ to the president and directors of a railroad 
company organized according to the requirements of the general rail- 
road laws for the purpose of constructing a railroad connecting Lake 
Ontario with the Susquehanna and Cayuga Railroad and passing 
through the city of Auburn,”’ was sufficient. Scipio v. Wright, 665. 


14. A prerequisite to the issue of bonds by town authorities, that the 


written assent of two-thirds of the resident persons taxed in said 
town, as appearing on the assessment-roll made next previous to the 
time such money may be borrowed, shall be obtained, verified, and 
filed in the clerk’s office of the county, is intended as a protection 
against a town debt rather than against the form it might assume 
after it had been incurred, or when the security for it should be 
given. And where such prerequisite was coupled with authority to 
subscribe to the capital stock of a railroad company a sum equal 
to the amount of the bonds issued, — Held, that they are not invalid 
because not issued until after the date when the assessment-roll 
referred to was by law required to be completed, the assent having 
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MUNICIPAL BONDS (continued). 


been filed, and the subscription for the stock of the company made, 
the bonds executed and some of them sold and the proceeds paid on 
account of the subscription before that date. Id. 

15. A statute of New York authorizing towns to subscribe to the capital 
stock of railroad companies and issue bonds for the purpose of bor- 
rowing money therefor, prescribed the manner in which the power 
conferred should be exercised. It appearing to be the settled con- 
struction given by the courts of that State to this statute, under 
which certain bonds now in suit were issued, and to other similar 
statutes, that they do not authorize an exchange of bonds for shares 
of stock, and that a purchaser, with notice that such a disposition 
of the bonds was made by the town officers, cannot recover in a suit 
brought upon them, this court follows this construction of the State 
statute. Jd. 

16. The court reviews the legislation and judicial decisions of Missouri, 
whereby the constitutionality of an act of the General Assembly, 
entitled ** An Act to facilitate the construction of railroads in the 
State of Missouri,’’? approved March 23, 1868, was recognized and 
affirmed long after the county authorities had issued, pursuant to 
its provisions, the bonds whereon this suit was brought. ‘The court 
in this case adheres to its ruling in accordance with those decisions, 
as announced in County of Cass v. Johnston (95 U. S. 360), al- 
though the Supreme Court of Missouri has since declared that act 
to be in conflict with sect. 14, art. 11, of the Constitution, adopted 
by that State in 1865. Douglass v. County of Pike, 677. 

17. Where municipal bonds have been put upon the market as commer- 
cial paper, the rights of the parties thereto are to be determined 
according to the statutes of the State as they were then construed 
by her highest court; and in a case involving those rights this court 
will not be governed by any subsequent decision in conflict with 
that under which they accrued. Jd. 

18. The act of the General Assembly of Missouri, entitled ‘‘ An Act to 
provide for the registration of bonds issued by counties, cities, and 
incorporated towns, and to limit the issue thereof,’’? approved March 
30, 1872, applies to bonds issued under the act approved March 
23, 1868, commonly known as ‘** The Township Aid Act.’’ Anthony 
v. County of Jasper, 693. 

19. The said act of March 30, 1872, declares that before a municipal 
bond thereafter issued shall obtain validity or be negotiated, it shall 
be presented to the State auditor, who shall register it and certify 
by indorsement that all the conditions of the laws and of the con- 
tract under which it was ordered to be issued have been complied 
with. eld, that, unless the bonds are so indorsed, a holder of 
them cannot maintain an action thereon. Id. 

20. A township in Missouri voted to subscribe for stock in a railroad 
company. ‘The proper county court, March 2, 1872, made the sub- 
scription, and, June 4, ordered that the bonds in payment therefor 
be issued. They were issued in October following, but bore date 
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MUNICIPAL BONDS (continued). 


the day of the subscription. They were sealed with the seal of the 
court, and signed by the clerk, and by A. as presiding justice, 
although the latter did not become such until October. Neither the 
county court nor the other justice thereof consented to A.’s act. 
The bonds were not registered, nor was the certificate of registra- 
tion required by said act of March 30 indorsed thereon. In a suit 
by B., a holder for value, upon the bonds, — Held, 1. That he was 
charged with notice that A. was not presiding justice at the time 
they bear date. 2. That the bonds being signed by A. was equiva- 
lent to notice that they were not in fact issued before the passage 
of said act, and that they are consequently void. Id. 


21. Town of Weyauwega v. Ayling (99 U.S. 112) distinguished. Jd. 
MUNICIPALITIES. See Constitutional Law, 2-5. 


NATIONAL BANKS. See Constitutional Law, 1; Taxation, 3-5. 
A. made his promissory note to his own order, duly indorsed it to the 


order of B., and delivered it to a national bank. The latter nego- 
tiated it to B., and applied the proceeds thereof to the cancellation 
of a prior debt of A. With the knowledge and consent of the presi- 
dent and cashier, who were also directors, but without any notice 
to or authority from the board, C., one of the directors and vice- 
president of the bank, guaranteed, at the time of the transaction, 
the payment of the note at maturity by an indorsement thereon to 
that effect in the name and on behalf of the bank. The note was 
duly protested for non-payment, and the bank notified thereof. B. 
brought this action against the bank. Held, 1. That the bank was 
not prohibited by law from guaranteeing the payment of the note. 
2. That it is to be presumed that C. had rightfully the power he 
assumed to exercise, and the bank is estopped to deny it. 3. That 
the bank by its retention and enjoyment of the proceeds of the note, 
rendered the act of C. as binding as if it had been expressly author- 
ized. People’s Bank v. National Bank, 181. 


NEW JERSEY. See Married Woman, Separate Estate of, 5,6; Municipal 


Bonds, 9-12; Res Judicata, 2. 


NEW TRIAL. See Feigned Issue ; Practice, 12. 
NEW YORK. See Corporations, 7; Mortgage, 1-4. 


NON-NEGOTIABLE DEMANDS. 
1. Except where the original owner of a non-negotiable demand which 


he has indorsed in blank is estopped from asserting his original 
claim thereto, the purchaser thereof from any party other than 
such owner takes only such rights as the latter has parted with. 
Cowdrey v. Vandenburgh, 572. | 


2. Semble, that if the pledgee of such a demand writes a formal assign- 


ment to himself over the blank indorsement made by the pledgor 
and in that form sells it to a third party for value, the pledgor is, as 
against such third party, estopped from asserting ownership thereto. 
Id. 
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NOTICE. See Municipal Bonds, 20. 


OHIO. See Tazation, 5. 
In Ohio, a judgment is, from the first day of the term of the court at 
which it was rendered, a lien upon the lands of the defendant. 
Jeffrey v. Moran, 285. 


OPINION, DISAGREEMENT IN, CERTIFICATE OF. See Prac- 


tice, 1. 
OPIUM. See Customs Duties, 6. 


OREGON. See Donation Act; Land Department, Decisions of the Officers 
thereof, 6. 

PAROL EVIDENCE. See Contracts, 8; Mortgage, 2. 

PAROL LEASE. See Married Woman, Separate Estate of, 3. 

PARTIES. See Deed, Reformation of, 2; Equity, 4. 

PARTITION OF LANDS. See Lands, Partition of, by Trustee. 

PATENT OFFICE. See Letters-patent, 10. 

PENALTY. See Succession Tax; Taxation, 7, 8. 

PERSIA, TREATY WITH. 

The act of June 6, 1872 (17 Stat. 232; Rev. Stat. 2501), imposing on 
opium, a product of Persia, if it be imported to the United States 
from a country west of the Cape of Good Hope, an additional duty 
of ten per cent ad valorem, is not in conflict with the treaty between 


the United States and that power. 11 Stat. 709. Powers v. Comly, 
789. 


PLEADING. See Equity, 2; Frauds, Statute of. 

1. Salvors cannot in the same libel proceed in rem against a vessel and 
in personam against the consignees of her cargo. The ‘* Sabine,’’ 
384. 

2. A party claiming a credit which by reason of his laches was not pre- 
sented to the accounting officers of the. treasury and disallowed in 
whole or in part by them, cannot set it up in an action brought 
by the United States against him for the recovery of a debt. Rail- 
road Company v. United States, 543. 

3. Where it appears by the complainant’s bill that the remedy is barred 
by lapse of time, or that by reason of his laches he is not entitled to 
relief, the defendant may by demurrer avail himself of the objection. 
National Bank v. Carpenter, 567. 


PLEDGE. See Executor; Non-negotiable Demands. 


POWERS. See Lands, Partition of, by Trustee. 
1. A power to ‘‘sell and exchange” lands includes the power to make 
partition of them. Phelps v. Harris, 370. 
2. Where a testator devising land in Mississippi appointed a trustee with 
power ‘‘ to depose of all or any portion of it’’ that might fall to the 
devisees, and “ invest the proceeds in such manner as he might think 
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POWERS (continued). 
proper for their benefit,” this court, without laying down as a gen- 
eral rule that the words ‘‘ dispose of ’’ import a power to make par- 
tition, holds, in view of the opinioh of the Supreme Court of 
Mississippi on the precise point in a case between the same parties, 
although not announced under such conditions as made it res judi- 
cata, that the trustee had power to make partition. Jd. 


PRACTICE. See Causes, Removal of, 3; Exceptions, Bill of ; Feigned Issue ; 
Frauds, Statute of ; Supersedeas. 

1. Where, upon an examination of the whole record of a civil suit or 
proceeding, it appears that the opinions of the judges of the Circuit 
Court were not actually opposed upon any question of law material 
to the determination of the cause, and the amount in controversy is 
not sufficient to give this court jurisdiction, the writ of error will be 
dismissed, even though a disagreement in opinion be certified in 
form. Railroad Company v. White, 98. 

2. No error is committed in refusing a prayer for instructions consisting 
of a series of propositions, presented as an entirety, if any of them 
should not be given to the jury. Worthington v. Mason, 149. 

8. When error is assigned upon the instructions given and those refused, 
the bill of exceptions must set forth so much of the evidence as 
tends to prove the facts, out of which the question is raised to which 
the instructions apply. Jd. 

4. Where, therefore, the bill of exceptions embodies only the instruc- 
tions given and those refused, this court will not reverse the judg- 
ment. Id. 

5. Where an action has been removed from a State court to the Circuit 
Court, the latter may, in accordance with the State practice, grant 
the plaintiff leave to amend his declaration by inserting new counts 
for the same cause of action as that alleged in the original counts. 
West v. Smith, 263. 

6. In an action to recover the balance alleged to be due upon certain 
yarn spun for, and from time to time delivered to, the defendant, 
for all of which he had paid, except the last lot, he, by way of re- 
coupment, claimed damages because all the yarn was not of the 
stipulated size. To prove this, he put in evidence a letter of the 
plaintiff wherein he, at the instance of the defendant, deducted 
from one of his bills five cents per pound on a specified quantity, 
and stated the balance. The plaintiff, being examined, was then 
asked by his counsel whether he accepted defendant’s proposition to 
make the deduction on that lot because he admitted that the yarn 
was not according to contract, or to settle a controversy. He an- 
swered that it was to avoid a controversy. Held, that the answer 
was properly admitted. Jd. 

7. An appeal will not be dismissed upon the ground that the decree from 
which it was taken was rendered by consent; but no errors will be 
considered here which were in law waived by such consent. Pacific 
Railroad v. Ketchum, 289. 
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PRACTICE (continued). 


8. 


10. 


11 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


The court announces its determination to insist upon a strict observ- 
ance by counsel of all rules intended to facilitate the examination of 
causes, especially those submitted. School District vy. Insurance 
Company, 472. 


. The submission of a cause under the twentieth rule set aside for non- 


compliance with paragraph 4, subdivision 3, of Rule 21, which 
provides that ‘‘ when a statute of a State is cited, so much thereof 
as may be deemed necessary to the decision of the case shall be 
printed at length,’’ either in or with the brief. Jd. 

The Circuit Court, when its decree is affirmed and the mandate filed 
there, must record the order of this court and proceed with the exe- 
cution of the decree. Durant v. Essex Company, 535. 

For all the purposes of the case, a judgment of affirmance here by a 
divided court is as effectual as if all the judges had concurred 
therein. Jd. 


. Where the judgment below was entered properly, this court will not 


remand the case for a new trial, because of the verbal mistake of 
the clerk in using a superfluous word in entering the verdict. As the 
verdict was amendable in the court below, the amendment will be 
regarded as made. Shaw v. Railroad Company, 557. 

Where it appears by the complainant’s bill that the remedy is barred 
by lapse of time, or that by reason of his laches he is not entitled to 
relief, the defendant may by demurrer avail himself of the objec- 
tion. National Bank v. Carpenter, 567. 

Under the rules of equity practice established by this court, the com- 
plainant is not entitled, as a matter of right, to amend his bill after 
a demurrer thereto has been sustained; but the court may, in its 
discretion, grant him leave to do so upon such terms as it shall deem 
reasonable. Jd. 

The order refusing him such leave cannot be reviewed here, if the 
record does not show what amendment he desired to make. /d. 

Where the defendant in error moved to dismiss a writ sued out by 
three partners, two of whom had previously received their discharges 
in bankruptcy, on the ground that the assignee alone could prosecute 
it, the court grants the application of the latter to be substituted as 
a plaintiff in error. Gates v. Goodloe, 612. 

Semble, that the partner against whom no bankruptcy proceedings 
were instituted might have sued out the writ, using, if necessary, 
the names of all the parties against whom the judgment had been 
rendered. Id. 

The objection cannot be made for the first time in this court, that the 
report of a referee finds certain facts inferentially and not directly. 
Lumber Company v. Buchtel, 633. 

Semble, that the finding of a referee should have the precision of a 
special verdict, specifying with distinctness the facts, and not leay- 
ing them to be inferred. Jd. 

In an action upon a life policy, where the defence is set up that some 
of the answers to the interrogatories contained in the application for 
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PRACTICE (continued). 
insurance are untrue, and the evidence is conflicting, the court should 
not direct the jury to find for the defendant. Moulor v. Insurance 
Company, 708. 

21. The Supreme Court of the District of Columbia affirmed a decree and 
allowed an appeal therefrom which was not perfected. A motion, 
whereof the adverse party had due notice, was thereupon made and 
entered on the minutes to vacate the affirmance and grant a reargu- 
ment. Not having been acted upon, it was, by the general course 
and practice of the court, continued as unfinished business. eld, 
1. That the motion prolonged the suit, and the parties thereto were 
in court until it should be finally disposed of. 2. That under such 
circumstances it was competent for the court at the ensuing term to 
grant the motion, vacate the allowance of an appeal to this court, 
and pass a decree of reversal. (Goddard v. Ordway, 745. 

22. Where, in a suit alleging the infringement of the complainant’s let- 
ters-patent, aud praying an account of profits, a decree, passed in 
his favor for a certain sum, was on appeal affirmed here, with ‘* in- 
terest until paid at the same rate per annum that similar decrees bear 
in the courts of the State,’’ and that rate on money decrees is six 
per cent, — Held, that the decree so affirmed bears interest at that 
rate. Railroad Company v. Turrill, 836. 


PRE-EMPTION. See Canal and Ditch Owners ; Des Moines River Grant, 1; 
Land Department, Decisions of the Officers thereof, 5, 6. 


PRESUMPTION. See Corporations, 3, 4; National Banks. 


PRINCIPAL AND AGENT. 

1. A principal is, in law, affected with notice of all facts, of which no- 
tice can be charged upon his attorney. Smith v. Ayer, 320. 

2. Where a party who discloses his principal, and is known to be acting 
as an agent, enters as such into a contract, he is not liable thereon 
in the absence of his express agreement to be thereby bound. 
Whitney v. Wyman, 392. 


PRIVATE LAND CLAIMS. 

1. Where a petition was filed under the eleventh section of an act entitled 
‘*An Act for the final adjustment of private land claims in the 
States of Florida, Louisiana, and Missouri’ (12 Stat. 85), praying 
for the confirmation of title to a tract of land in Louisiana, and it 
appears that the grant, as the same is alleged in the petition, was 
not surveyed before the treaty of cession, and that it furnishes no 
means whereby its location or extent can be determined, — Held, 
that the petition was properly dismissed. Dauterive v. United States, 
700. 

2. United States v. D’ Auterieve (14 How. 14), in which the same grant 
was under consideration, cited and approved. Id. 

8. The concession of certain lands now within the State of Alabama, 

confirmed to Nicholas Baudin Sept. 15, 1713, by the then governor 
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PRIVATE LAND CLAIMS (continued). 
of Louisiana (supra, p. 798), was a complete grant to the donee, and 
vested in him a perfect title to them. Trenier v. Stewart, 797. 

4. The court reaffirms its rulings in Scull v. United States (98 U. S. 410) 
as to the nature of the title whereon a suit can, under sect. 11 of 
the act of June 30, 1860 (12 Stat. 85), be maintained against the 
United States for lands claimed under a grant from the French or 
the Spanish authorities in Louisiana. United States v. Clamorgan, 
§22. 

5. The claim in this cause, founded upon an alleged grant made at St. 
Louis by Trudeau, lieutenant-governor, March 3, 1797, examined, 
and held not to be within the provisions of that section. Jd. 


PRIVATE PROPERTY TAKEN FOR PUBLIC USE. See Court of 
Claims, 1. 

If, under claim that they belong to the government, an officer seizes for 
the use of an Indian agency buildings owned by a private citizen, 
no implied obligation of the United States to pay for the use and 
occupation of them is thereby raised. Langford vy. United States, 
341. 


PRIZE. 

On the night of Oct. 7, 1864, the rebel steamer ‘‘ Florida’? was captured 
in the port of Bahia, Brazil, by the United States steamer ‘* Wa- 
chusett,’’ and brought thence to Hampton Roads, where, by a colli- 
sion, she was sunk. The United States disavowed the act of the 
captain of the ‘* Wachusett’? in making the capture. He libelled 
the ‘* Florida”’ as a prize of war. Held, that the libel was properly 
dismissed. The ‘‘ Florida,’’ 37. 


PROBATE. See Evidence, 1. 


PUBLIC LANDS. See Land Department, Decisions of the Officers thereof, 
2-7. 

1. A tract of public land which has been sold by the proper officer of the 
United States, and the purchase-money therefor paid, is not subject 
to entry while the sale continues in force. Simmonds vy. Wagner, 
260. 

2. A party in possession of lands, holding an uncancelled certificate of 
the register of the land-office within whose district they are situate, 
showing that full payment has been made for them, was sued in 
ejectment by the party who subsequently entered them, and obtained 
a patent therefor. Held, that the plaintiff is not entitled to recover. 
Id. 


RAILROAD COMPANIES, CONSOLIDATION OF. See Municipal 
Bonds, 1. 


RAILROAD COMPANIES, SUBSCRIPTION TO CAPITAL STOCK 
OF. See Municipal Bonds, 1, 13-15. 
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RAILROADS. See Lien, 1-3, 9, 10, 14-16. 

1. A lease by a railroad company of all its road, rolling-stock, and 
franchises, for which no authority is given in its charter, is ultra 
vires and void. Thomas v. Railroad Company, 71. 

2. The ordinary clause in the charter authorizing such a company to 
contract with other transportation companies for the mutual trans- 
fer of goods and passengers over each other’s roads confers no au- 
thority to lease its road and franchises. Jd. 

3. The franchises and powers of the company are in a large measure 
designed to be exercised for the public good, and this exercise of 
them is the consideration for granting them. A contract by which 
the company renders itself incapable of performing its duties to 
the public, or attempts to absolve itself from its obligation, with- 
out the consent of the State, violates its charter, and is forbidden by 
public policy. It is, therefore, void. Jd. 

4. The fact that the legislature, after such a lease was made, passes a 
statute forbidding the directors of the company, its lessees or agents, 
from collecting more than a fixed amount of compensation for carry- 
ing passengers and freight, is not a ratification of the lease or an 
acknowledgment of its validity. Id. 

5. Where a lease of this kind for twenty years was made, and the les- 
sors resumed possession at the end of five years, and the accounts 
for that period were adjusted and paid, a condition in the lease to 
pay the value of the unexpired term is void, the case not coming 
within the principle that executed contracts, originally ultra vires, 
shall stand good for the protection of rights acquired under a com- 
pleted transaction. Jd. 


REBELLION, THE. 

1. The court reaffirms the ruling in The William Bagaley (5 Wall. 377), 
that a resident of a section in rebellion should leave it as soon as 
practicable, and adhere to the regular established government; and 
furthermore holds that one who, abandoning his home, enters the 
military lines of the enemy, and is in sympathy and co-operation 
with those who strive by armed force to overthrow the Union, is, 
during his stay there, an enemy of the government, and liable to be 
treated as such, both as to his person and property. Gates v. Good- 
loe, 612. 

2. When in 1862, at a time when there was no such substantial, com- 
plete, and permanent military occupation and control of Memphis 
as has been held sometimes to draw after it a full measure of protec- 
tion to persons and property, and when no pledge had been given 
which would prevent the general commanding the forces of the 
United States from doing what the laws of war authorized, and his 
personal judgment sanctioned as necessary for and conducive to the 
successful prosecution of the war, — Held, that he had the right to 
collect rents belonging to a citizen who had gone and remained 
within the lines of the enemy, and hold them subject to such dispo- 
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REBELLION, THE (continued). 
sition as might thereafter be made of them by the decisions of the 
proper tribunals. Jd. 

3. A lessee who was dispossessed by the military authorities under such 
circumstances, and deprived of the use and control of the demised 
premises, is discharged from liability to his lessor for rent accru- 
ing during the period of such dispossession. Id. 


RECORD. See Feigned Issue, 2. 

A statement in the record that an issue was ‘ called for trial by the 
court, the jury having been waived in writing,’’ is, in the absence 
of any thing to the contrary, conclusive that the requisite agreement 
for such a trial was made. Fleitas v. Cockrem, 301. 


REFEREE. See Estoppel, 3; Practice, 18, 19. 
REISSUED LETTERS-PATENT. See Letters-patent, 1, 2. 
REMOVAL OF CAUSES. See Causes, Removal of. 


RES JUDICATA. See Causes, Removal of, 3, 4. 

1. A judgment in assumpsit, brought by a husband and wife, on a con- 
tract by a carrier of passengers to carry her safely, for injuries to 
her while being carried, is a bar to another action of assumpsit on 
the same contract, by the husband alone, to recover for the same 
injuries. Pollard y. Railroad Company, 223. 

2. A different rule prevails when the action is in tort against the carrier 
for a breach of his public duty, except, perhaps, in States where, as 
in New Jersey, the husband, in such an action, may by statute add 
claims in his own right to those of his wife. Jd. 

3. A., although out of possession of certain lands in Mississippi, filed 
his bill under a statute of that State to remove a cloud upon his 
title to them. The question of title was directly raised and liti- 
gated by the parties. ‘The court being of opinion that he was not 
entitled to any relief in the premises, dismissed the bill. A. there- 
upon brought ejectment against B., the defendant in the former 
suit. eld, that the decree did not render the main controversy res 
judicata, as the court merely decided in effect that the bill would 
not lie. Phelps v. Harris, 370. 

4. A. filed his bill claiming that he, as a creditor of a commercial firm, 
all the members of which were insolvent, had a prior lien or privilege 
upon the partnership property which had been transferred by them 
in payment of their individual debts, and seeking to subject that 
property to the payment of his debt. The bill, on a final hearing 
upon the pleadings and proofs, was dismissed. A. thereupon com- 
menced a suit for the same cause of action against the same parties, 
alleging, in addition to the matters set forth in his former bill, that 
he had recovered a judgment at law against the partnership for the 
debt, and that an execution issued thereon had been returned nulla 
bona. Held, that the former decree is as res judicata a bar to the 
suit. Case v. Beauregard, 688. 

VOL. XI. 57 
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REVISED STATUTES OF THE UNITED STATES. 

Sect. 5597 of the Revised Statutes saves all rights which had accrued 
under any of the acts repealed by sect. 5596. Bechtel v. United 
States, 597. 

The following sections referred to and explained: — 

Sect. 1000. See Supersedeas, 1. 

Sect. 2501. See Customs Duties, 6; Persia, Treaty with. 
Sect. 2503. See Customs Duties, 1. 

Sect. 2504. See Customs Duties, 1. 

Sect. 3218. See Internal Revenue, Collector of, 1. 

Sect. 3413. See Constitutional Law, 1; Taxation, 1. 
Sect. 3425. See Evidence, 3. 

Sect. 4920. See Letters-patent, 12. 


SAINT LOUIS COURT OF APPEALS. See Missouri, Constitution of. 
SALE. See Executor; Public Lands, 1. 


SALVAGE. 
Salvors cannot in the same libel proceed in rem against a vessel and in 
personam against the consignees of her cargo. The ‘ Sabine,’’ 584. 


SEPARATE ESTATE. See Married Woman, Separate Estate of. 


SET-OFF. See Claims against the United States; Internal Revenue, Col- 
lector of, 1, 3. 


SETTLEMENT. 
An executor’s settlement of his accounts, although adjudicated by the 


proper court, binds only the parties thereto. Butterfield v. Smith, 
570. 


SOLICITOR, ASSENT OF, TO A DECREE. See Appeal, 3. 
SOLICITOR, PURCHASE BY. See Judicial Sale. 
SPECIAL VERDICT. See Practice, 19. 


SPECIFIC PERFORMANCE. 
A. and B. in November, 1546, entered into an agreement under seal, 
providing for the settlement of long standing and disputed accounts. 
A balance from B. to A. was ascertained, and the mode of payment 
and security agreed upon. A. released property of B. from the lien 
of judgments. 5. among other things stipulated that he would ob- 
tain partition of certain lands wherein he had an undivided interest, 
and convey in fee the part assigned to him in severalty to A. at such 
price as should be adjudged by three appraisers, one to be appointed 
by A., one by B., and one by the other two. Such price to be credited 
on the judgments held by A. against B., and that the latter would 
give good security for the balance remaining due. B. died in 1849. 
There was no partition until 1866, when it was effected by his 
devisees, a fact not known to A. until 1872. They have made to A. 
no conveyance of the part of said lands assigned to them in severalty. 
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SPECIFIC PERFORMANCE (continued). 

A. filed his bill in 1876, alleging that he had performed all the stipu- 
lations on his part to be performed, and that $40,000 of the original 
debt with accruing interest remains unpaid, and praying for such 
a conveyance, for the ascertainment of the balance under the order 
of the court, and for general relief. The devisees demurred. Held, 
1. That upon the case made by the bill A.’s remedy was not barred 
by the lapse of time. 2. That A. having under the agreement 
parted with rights, and B. received value, the consideration of which 
was in part the stipulation concerning the lands, the agreement for 
the conveyance can be specifically enforced, and the court will, if it 
be necessary, provide a mode for ascertaining the value of the lands. 
Gunton v. Carroll, 426. 


STATE COURTS, JURISDICTION OF. See Constitutional Law, 2-5. 
STATE STATUTES, CITATION OF. See Practice, 8,9. 
STATUTE OF FRAUDS. See Frauds, Statute of. 

STATUTE OF LIMITATIONS. See Limitations, Statute of. 


STATUTES, CONSTRUCTION OF. 

1. Statutes are not to be construed as altering the common law, or as 
making any innovation therein, further than their words import. 
Shaw v. Railroad Company, 557. 

2. The settled judicial construction of a statute, so far as contract rights 
were thereunder acquired, is as much a part of the statute as the 
text itself, and a change of decision is the same in its effect on pre- 
existing contracts as a repeal or an amendment by legislative enact- 
ment. Douglass v. County of Pike, 677. 


STATUTES OF THE UNITED STATES. 
The following, among others, referred to, commented on, and ex- 
plained: — 
1841. Sept. 4. See Des Moines River Grant, 1, 3, 4. 
1846. Aug. 8. See Des Moines River Grant, 1, 3, 4. 
1850. Sept. 27. See Donation Act, 1; Land Department, Decisions 
of the Officers thereof, 6. 

1853. March 2. See Admiralty. 
1856. May 15. See Des Moines River Grant, 1. 
1860. June 22. See Private Land Claims, 1. 
1860. June 30. See Private Land Claims, 4. 
1861. March 2. See Customs Duties, 3. 
1861. March 2. See Des Moines River Grant, 3, 4; Taxation, 6. 
1861. March 2. See Municipal Bonds, 5. 
1862. July 12. See Des Moines River Grant, 3, 4. 
1864. June 30. See Contracts, 4. 
1864. June 30. See Evidence, 3. 
1864. June 30. See Succession Tar. 
1865. March 8. See Cashier, Acts of. 
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STATUTES OF THE UNITED STATES (continued). 
1866. July 13. See Internal Revenue, 1. 
1866. July 26. See Canal and Ditch Owners. 
1867. Feb. 26. See Customs, Collector of, 1 
1869. March 3. See Municipal Bonds, 5. 
1870. May 20. See Lease, 1. 
1870. July 8. See Lelters-patent, 10. 
1871. March 3. See Des Moines River Grant, 5. 
1872. May 27. See Municipal Bonds, 5 
1872. June 6. See Customs Duties, 6; Persia, Treaty with. 
1875. Feb. 16. See Feigned Issue, 3. 
1875. March 3. See Jurisdiction, 5. 


STOCKHOLDERS, INDIVIDUAL LIABILITY OF. 

1. Creditors of an incorporated company who have exhausted their 
remedy at law can, in order to obtain satisfaction of their judg- 
ments, proceed in equity against a stockholder to enforce his lia- 
bility to the company for the amount remaining due upon his 
subscription, although no account is taken of the other indebtedness 
of the company, and the other stockholders are not made parties; 
although, by the terms of their subscriptions, the stockholders were 
to pay for their shares ‘‘as called for’’ by the company, and the 
latter had not called for more than —_ per cent of the subscrip- 
tions. Hatch v. Dana, 205. 

2. Pollard y. Bailey (20 Wall. 520) and Terry v. Tubman (92 U. 8S. 156) 
distinguished from the present case. Jd. 

3. Where a bank charter provides that on the failure of the bank ‘ each 
stockholder shall be liable and held bound . . . for any sum not 
exceeding twice the amount of... his . . . shares,” — Held, 1. That 
a suit in equity by or for all creditors is the appropriate mode of 
enforcing the liability incurred on such failure. 2. That one cred- 
itor cannot maintain an action at law against two stockholders. 
Terry v. Little, 216. 

4. Pollard v. Bailey (20 Wall. 520) cited and approved. Jd. 


SUB-CONTRACTOR. See Lien, 10. 


SUCCESSION TAX. 

A., who died in October, 1846, devised his real estate to his daughter 
for life, with remainder in fee to her son B., should he survive her. 
She died in September, 1865. B. was duly notified to make the 
return required by sect. 14 of the Internal Revenue Act of June 30, 
1864 (13 Stat. 226), and on his refusal to do so was summoned in 
June, 1867, to appear before the assessor of the proper district. He 
appeared and claimed ‘ that the estate was not liable to assessment 
for a succession tax.’? Thereupon the assessor assessed a tax of one 
per cent upon the full value of the property, and added thereto a 
penalty of fifty per cent and costs, —all of which B., July 20, 1867, 
paid under protest to the collector. The Commissioner of Internal 
Revenue, to whom B. appealed, rendered a decision adverse to his 
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SUCCESSION TAX (continued). 
claim, July 3, 1873. B. brought this action, June 24, 1875, against 
the collector to recover the amount so paid. Held, 1. That the 
action was not barred by the Statute of Limitations. 2. That the 
tax was properly assessed and the penalty erroneously imposed. 
Wright v. Blakeslee, 174. 

SUPERSEDEAS. See Supersedeas Bond, Liability of Parties thereto. 

1. Where an appeal has been taken to this court, the condition of the 
bond that the appellants ‘‘ shall duly prosecute their said appeal 
with effect, and, moreover, pay the amount of costs and damages 
rendered and to be rendered in case the decree shall be affirmed in 
said court,’? meets all the requirements of sect. 1000, Rev. Stat. 
Gay v. Parpart, 391. 

2. In such a case the court will not entertain a motion by the appellee to 
aftirm the decree appealed from. Jd. 


SUPERSEDEAS BOND, LIABILITY OF PARTIES THERETO. 

A., against whom a judgment in favor of B. was rendered in the District 
Court, sued out of the Circuit Court a writ of error which was a 
supersedeas, by his giving the requisite bond. The judgment hav- 
ing been affirmed, another bond for a supersedeas was executed and 
the cause removed here. The judgment of the Circuit Court was 
affirmed. The original judgment remaining unpaid, this action 
against the sureties to the first bond was brought. Held, 1. That 
their liability was fixed by the judgment of the Circuit Court, and 
was not diminished by the subsequent proceedings. 2. That they 
are not chargeable with the costs incurred by reason of those pro- 
ceedings. 3. That the issue of an execution against A. was not 
essential to B.’s right to recover. Babbitt v. Finn, 7. 


SUPREME COURT OF THE DISTRICT OF COLUMBIA, JURIS- 
DICTION OF. See Equity, 2. 


SURETY. See Lien, 12, 13. 
TAGGER’S TIN. See Customs Duties, 1. 


TAXATION. See Succession Taz. 

1. Sect. 3413 of the Revised Statutes enacts that ‘‘ every national bank- 
ing association, State bank, or banker, or association, shall pay a 
tax of ten per centum on the amount of notes of any town, city, or 
municipal corporation, paid out by them.’? Held, that the tax thus 
laid is not on the notes, but on their use as a circulating medium. 
National Bank vy. United States, 1. 

2. Veazie Bank v. Fenno (8 Wall. 533) cited and approved. 7d. 

3. Although for purposes of taxation the statutes of a State provide for 
the valuation of all moneyed capital, including shares of the national 
banks, at its true cash value, the systematic and intentional valua- 
tion of all other moneyed capital by the taxing officers far below 
its true value, while those shares are assessed at their full value, is 
a violation of the act of Congress which prescribes the rule by which 
they shall be taxed by State authority. Pelton vy. National Bank, 143. 





902 INDEX. 


TAXATION (continued). 

4. In such case, on the payment or the tender of the sum which such 
shares onght to pay under the rule established by that act, a court 
of equity will enjoin the State authorities from collecting the re- 
mainder. Id. : 

5. The Constitution of Ohio declares that ‘‘ laws shall be passed taxing 
by a uniform rule all moneys, credits, investments in bonds, stocks, 
joint-stock companies, or otherwise; and also all the real and per- 
sonal property, according to its true value in money.’’ And the 
legislature has passed laws providing separate State boards of equal- 
ization for real estate, for railroad capital, and for bank shares, but 
there is no State board to equalize personal property, including all 
other moneyed capital. The equalizing process as to all other per- 
sonal property and moneyed capital ceases with the county boards. 
Throughout a large part of Ohio, including Lucas County, in which 
A., a national bank, is located, perhaps all over the State, the offi- 
cers charged with the valuation of property for purposes of taxation 
adopted a settled rule or system, by which real estate was estimated 
at one-third of its true value, ordinary personal property about the 
same, and moneyed capital at three-fifths of its true value. The 
State board of equalization of bank shares increased the valuation 
of them to their full value. A. brought its bill against the treas- 
urer of that county, praying that he be enjoined from collecting a 
tax wrongfully assessed on those shares. J/e/d, 1. That the statute 
creating the board for equalizing bank shares is not void as a viola- 
tion of the Constitution of Ohio, because if the local assessors would 
discharge their duty by assessing all property at its actual cash value, 
the operation of the equalizing board would work no inequality of 
taxation, and a statute cannot be held to be unconstitutional which 
in itself does not conflict with the Constitution, because of the in- 
justice produced by its maladministration. 2. That the rule or 
principle of unequal valuation of different classes of property for 
taxation, adopted by local boards of assessment, is in conflict with 
that Constitution, and works manifest injustice to the owners of 
bank shares. 3. That when a rule or system of valuation for pur- 
poses of taxation is adopted by those whose duty it is to make the 
assessment, which is intended to operate unequally, in violation of 
the fundamental principles of the Constitution, and when this prin- 
ciple is applied not solely to one individual, but to a large class of 
individuals or corporations, equity may properly interfere to restrain 
the operation of the unconstitutional exercise of power. 4. That 
the appropriate mode of relief in such cases is, upon payment of the 
amount of the tax which is equal to that assessed on other property, 
to enjoin the collection of the illegal excess. Cummings v. National 
Bank, 153. . 

6. This court adhering to the construction given by the Supreme Court 
of Iowa to the revenue laws of that State touching the time when 
lands located or entered under the laws of the United States, or pur- 
chased from the State, become taxable, holds that the lands, the title 
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TAXATION (continued). 
whereto by the joint resolution of Congress approved March 2, 1861 
(12 Stat. 251), passed to bona fide purchasers of that State, were not 
subject to taxation prior to the year 1862. Litchfield v. County of 
Webster, 773. 

7. Where the State claimed adversely to the true owner a part of said 
lands, and there was a controversy whether the title to the remainder 
had passed from the United States, and, on that account, the proper 
authorities of the State gave notice to the parties in interest that no 
legal steps would be taken to enforce the collection of the taxes 
until the title should be adjusted, — Held, that the statutory inter- 
est, which is in the nature of a penalty, cannot be exacted for non- 
payment of them within the time prescribed by law, where the 
owner, on the adjustment of the title, offered to pay so much of 
them as was actually due, with interest thereon at the rate allowed 
by law for delay in the payment of ordinary debts, and his offer was 
refused. Id. 

8. A court of equity has, under such circumstances, the power to grant 
relief by enjoining the collection of such statutory interest. Jd. 

TAX-PAYER, SUIT BY. See Equity, 1. 
TENNESSEE. See Constitutional Law, 7. 
TERNE PLATES. See Customs Duties, 1. 


TERRITORY, ORGANIZATION OF A. See Constitutional Law, 6. 
The statutes of Congress organizing a Territory within the jurisdiction 
of the United States is the fundamental law of such Territory, and 
as such binding upon the territorial authorities. National Bank v. 
County of Yankton, 129. 


TIN IN PLATES. See Customs Duties, 1. 
TOLL-BRIDGE. See Georgia. 
TRADE. 


1. The word ‘ trade’’ in its broadest signification includes not only 
the business of exchanging commodities by barter, but that of buy- 
ing and selling for money, or commerce and traffic generally. May 
v. Sloan, 231. 

2. Where, to effect a settlement of all his indebtedness to B. and C., who 
each held a mortgage upon his lands and personal property, A. 
entered into an agreement in writing with them, containing sundry 
provisions, by one of which C. stipulated ‘* not to interfere with any 
bona fide trades made by A., so far as any of the mortgaged property 
is concerned, provided the trades have been carried out in good 
faith and completed.’’? Held, that a sale by A. to B. of a portion of 
the lands, which was known to C., and evidenced by an instrument 
under seal, was a trade within the meaning of the agreement. Jd. 


TRADE-MARKS. 
1. Letters or figures affixed to merchandise by a manufacturer, for the 
purpose of denoting its quality only, cannot be appropriated by him 
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TRADE-MARKS (continued). 
to his exclusive use as a trade-mark. Manufacturing Company v. 
Trainer, 51. 

2. An injunction will not be granted at his suit to restrain another 
manufacturer from using a label bearing no resemblance to the com- 
plainant’s, except that certain letters, which alone convey no mean- 
ing, are inserted in the centre of each, the dissimilarity of the labels 
being such that no one will be misled as to the true origin or owner- 
ship of the merchandise. Jd. 


TRAFFIC. See Trade. 
TRIAL. See Record. 


TRUST. See Deed, Reformation of, 1; Equity, 3; Executor; Will. 
Whatever may be the terms creating a trust estate, its nature and dura- 
tion are governed by the requirements of the trust. Young v. 
Bradley, 782. 


TRUSTEE. See Wife, Voluntary Settlement upon, 3; Will. 
ULTRA VIRES. See Railroads. 


UNINCORPORATED ASSOCIATION, DEVISE TO. See Charitable 
Bequests. 


VERDICT. See Feigned Issue, 1; Practice, 12. 

VIRGINIA. See Charitable Bequests. 

VOLUNTARY SETTLEMENT. See Wife, Voluntary Settlement upon. 
WAIVER. See Practice, 7. 


WASHINGTON TERRITORY, ADMIRALTY JURISDICTION OF 
THE COURTS OF. See Admiralty. 


WIFE, VOLUNTARY SETTLEMENT UPON. 

1. Unless existing claims of creditors are thereby impaired, a voluntary 
settlement of property made by a husband upon his wife is not 
invalid. Jones v. Clinton, 225. 

2. The technical reasons of the common law arising from the unity of 
husband and wife, which would prevent his conveying the property 
directly to her for a valiable consideration, as upon a contract or 
purchase, have long since ceased to operate in the case of his volun- 
tary transfer of it as a settlement upon her. Jd. 

3. The intervention of trustees, in order that the property may be held 
as her separate estate beyond his control or interference, though 
formerly held to be indispensable, is no longer required. Jd. 

4. His reservation of a power of revocation or appointment to other uses 
does not impair the validity or efficiency of the conveyance in trans- 
ferring the property to her, to hold until such power shall be exe- 
cuted; nor does it tend to create an imputation upon his good faith 
and honesty in the transaction. Id. 

5. Such a power does not, in the event of his bankruptcy, pass to his 
assignee. Id. 
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WIFE, VOLUNTARY SETTLEMENT UPON (continued). 

6. Where property, conveyed to the wife under a valid settlement made 
by the husband, was by their joint act afterwards appropriated to 
the payment of one of his creditors, — Held, that subsequent cred- 
itors and his assignee in bankruptcy could not rightfully complain. 
Stewart v. Platt, 731. 


WILL. See Executor. 
A. died in 1867. By his last will and testament he devised his entire 
estate to B,, in trust, first, to set apart a certain house and its con- 
tents, together with one-third of the net income of his estate, to his 
{ widow for her natural life; then to divide said estate into four 
equal parts, and allot one to his son C., another to the children of 
the latter, and the remaining two to his daughters D. and E. re- 
spectively; then, upon the death of said widow, to set apart to D. 
and E. the house occupied by her, the same being a charge against 
their respective shares of the estate; next to hold the shares of said 
Y D. and E., in trust, for their sole and separate use, free from the 
control of their husbands, during their respective natural lives; but 

in the event of either of them dying without issue her share should 

go to the children of C. The will further provided that B. should 
- have the largest powers and discretion in taking charge of and man- 
aging the estate, and authorized him to have, hold, direct, and con- 
trol the aforesaid trust property, according to his best judgment, 
and to sell and dispose of the same, or any parts thereof, from time 
to time, subject only to the aforesaid trusts, and as freely as A. 
could do if living; and also in all things to have the same powers, 
rights, privileges, benefits, advantages as A. might have, if living, 
in all and any contracts, bargains, agreements, companies, or other 
compacts to which he, A., was a party. By consent of the parties 
interested, no division or distribution of the estate was made. The 
widow died in 1868, C. in 1869, and D. and E. in 1870, both of the 
latter without issue. In 1871, B., as trustee, conveyed certain of 
the real estate to F. Thereupon C.’s children filed this bill to have 
the conveyance set aside as null and void, and for a decree entitling 
them to the possession of the premises. Held, 1. That at the time 
B. undertook to sell the property to F., the trust estate created in 
him by the will of A. had become extinct. 2. That his powers as 
trustee having ceased, his conveyance to F. was void. Young v. 
Bradley, 752. 


WRIT OF ERROR. See Jurisdiction, 4; Practice, 16, 17. 
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